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Irish Compliance Quarterly
Welcome to the Winter 
edition of ICQ magazine.
As with previous issues of the 

magazine, we have a broad range of 

topics, insights and analysis which we 

hope is of interest to our members.

Our Cover Story for this issue examines 

the important issue of conduct risk 

and Frances Bleahene of the ACOI’s 

Consumer Protection Working Group 

offers some useful insights into what 

it means in practice and how it differs 

from other types of risk.

With the impending April 1st 2016 

deadline for the implementation of 

The Client Assets Regulations for 

Investment Business Firms & Investor 

Money Regulations, Eva Breslin 

examines the regulations and the 

practical steps Compliance Officers 

need to take to ensure a smooth 

implementation process.

Still on the subject of regulation, the 

European Commission is preparing 

to introduce MiFID II over the next 

twelve months. The main objective 

of MiFID II is to increase transparency 

and strengthen investor protection 

and Sinead Ovenden and Clare-Ann 

McDermott of PwC look at what firms 

operating the securities industry need 

to do before MiFID II is implemented. 

The issue of anti-money-laundering 

(AML) rarely strays from the agenda 

of the financial services sector and 

indeed that of the ACOI but how 

does one go about assessing an 

organisation’s AML compliance 

culture? Peadar McCartney of 

Governance, Risk and Compliance 

Technology Centre (GRCTC) in UCC 

outlines details of a very useful 

As always, we hope you enjoy this 

issue and we would welcome any 

comments or suggestions you may 

have by contacting us at info@acoi.ie

Kathy Jacobs

ACOI Director

diagnostic took it has developed that 

helps deal the assessment process.

The role non-executive directors 

play in the boardroom has increased 

significantly in recent years and their 

role in the financial services sector 

in particular is deemed to be hugely 

important. Edwina Malaniff and Lynda 

Kenny of the ACOI’s Prudential & 

Governance Working Group have put 

together a very useful comparative 

analysis of the role and obligations 

of non-executive directors across the 

different corporate governance codes.

Finally, it has been a very busy year 

for the ACOI on the education front 

and Finbarr Murphy, the Association’s 

Director of Education and Professional 

Development looks back at 2015 and 

sets the scene for 2016.
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C
nsumer protection 

has become one of 

the key drivers of 

conduct for financial 

institutions in 

Ireland and indeed across the globe. 

As a result, conduct risk is now a core 

risk for financial institutions. Larger 

global regulators expect firms to 

manage this risk explicitly as part of 

their risk management framework and 

that it be supported by appropriate 

management information. 

This is particularly the case in the 

UK, where shortly after the Financial 

Conduct Authority (FCA) took over 

supervision of consumer protection, it 

outlined the new conduct risk regime 

and there has been a strong regulator 

focus on this since, as Jonathan Herbst 

of Norton Rose Fulbright explained 

recently to an ACOI audience.

WHAT IS CONDUCT RISK? 

Conduct risk is not a new category 

of risk but rather a different way 

in which to view existing risks. 

Although there is no formal 

definition, this risk focuses on 

business conduct and the suitability 

of products for customers. The FCA 

has referred to conduct risk in the 

context of “customer detriment 

arising from the wrong products 

ending up in the wrong hands and 

the detriment to society of people 

not being able to get access to the 

Although it’s not a new category of risk, conduct risk is now an important concept for 
many businesses, particularly those operating in the financial services sector. But what 
exactly is conduct risk and how does it differ from other types of risk. Frances Bleahene of 
the ACOI’s Consumer Protection Working Group offers some worthwhile pointers.

A Risk Worth Taking

right products”. Examples include 

the mis-selling scandals of PPI in the 

retail sector and, in the wholesale 

sector, the market misconduct issues 

such as LIBOR. 

IS CONDUCT RISK THE SAME FOR 

ALL FIRMS? 

It is recognised that the FCA 

deliberately did not have a standard 

definition of conduct risk and that 

conduct risk profiles would be unique 

to each firm. As Linda Woodall, a 

director at the FCA, acknowledged, it 

is not possible to put a one-size-fits-all 

framework in place to assess conduct 

risk. So, conduct risk is different for 

all firms and the FCA has left it for the 

individual firm itself to define exactly 

what it means and to manage conduct 

risk as part of its own risk management 

framework.

Not only should management of 

conduct risk be bespoke to each firm, 

it should be proportionate, depending 

on business models, activity and size. 

It should also be proportionate to the 

potential risk or impact on the FCA’s 

objectives to protect and to enhance 

the integrity of the UK financial system 

and to promote effective competition. 

Although each firm will differ in these 

respects, there will be components 

that are common to all businesses. For 

example, the FCA has confirmed that 

having the right culture in a firm is a 

crucial component of conduct risk and 

this culture should put the customer at 

the heart of the firm’s business. 

RETAIL AND WHOLESALE MARKETS 

As with the Irish market, the concept 

of conduct risk had always been 

more fully articulated in the UK in the 

retail market than in the wholesale 

market. However, even before 

the financial crisis, the concept of 

Treating Customers Fairly was being 

moved into the professional space 

and this continues to be the case 

with MiFID II with the narrowing of 

the professional client category and 

the extension of duties to eligible 

counterparties. However, this is not 

just about treating customers fairly, it 

is also about behaviour of firms that 

pose a risk to the FCA’s objectives or 

where inappropriate conduct is likely 

to result in poor consequences for 

customers including end customers.

In this context, the divide between 

retail and wholesale markets has 

blurred and, increasingly, risks caused 

by unfair conduct can be transmitted 

between both markets. It is, apparently, 

very rare where unfair wholesale 

conduct (between sophisticated 

market participants) does not impact 

on retail consumers. Regulators are 

increasing supervision of wholesale 

market conduct and will take a more 

assertive and interventionist approach 

to risks to market integrity caused by 

wholesale activities. Key themes in 
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wholesale conduct regulation include 

conflicts of interest, use of dealing 

commission, best execution, market 

conduct and supervision. 

KEY DRIVERS OF CONDUCT RISK

The FCA has produced guidance, on 

where conduct risk may arise, in the 

form of a diagram that comprises the 

six key stages of the product lifecycle. 

This starts at product design and 

moves to terms and conditions, sales, 

claims and complaints through to 

product governance. This is designed 

to help identify the steps that may be 

taken to reduce associated risk. As the 

regulators now focus not only on fair 

outcomes for the consumer but also 

on the risks to the delivery of those 

fair outcomes, they are more likely to 

intervene earlier on in the product 

lifecycle, even as early as at the 

product development stage. 

There have also been three main 

drivers of conduct risk identified 

Anne Marie McKiernan.

by the FCA. 1. Inherent Factors (for 

example, inadequate information, low 

financial capability and biases) which, 

either on their own or when combined 

with one another, can lead to poor 

choices and outcomes for consumers. 

2. Structures and Behaviours 

(including culture and incentives, 

poor competition and conflicts of 

interest) which are embedded in 

the financial sector which allow 

the firms to profit from systematic 

consumer shortcomings and conflicts 

of interest. 3. Environmental Factors 

such as economic, regulatory and 

technological advances which are 

fundamental drivers of both firm and 

consumer decisions.

REVIEW OUTCOMES 

In the UK, thematic reviews conducted 

since May 2014 revealed a number 

of areas on which firms should focus 

in relation to conduct risk. Firms 

need to align products with business 

strategy and customer interests. 

Firms need to identify a clear target 

market and use this information to 

inform the product development and 

distribution strategy. When designing 

structured products, a firm should 

identify the target market and ensure 

that the complexity of the investment 

proposition is a reasonable match to 

the level of financial sophistication 

and understanding of the products’ 

target market. There must be both 

robust product approval processes 

and stress-testing of new products. 

The reviews demonstrated that 

certain products, such as structured 

products, should have a reasonable 

prospect of delivering economic 

value to customers in the target 

market and that firms need to provide 

customers with clear and balanced 

information on each product and any 

risks. Also, manufacturers need to 

strengthen the monitoring of their 

products, and that firms need to 

do more to ensure fair treatment of 
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“Policies and 

procedures need to be clear and 

remain relevant to the business of the 

firm.” 

customers (including best execution 

where relevant) throughout the 

lifecycle of a structured product. 

Expectations of the FCA are that firms 

must demonstrate that regulatory 

principles and rules are embedded 

in their businesses and are taken into 

account when considering conflicts 

of interest. Firms should take all 

reasonable steps to identify conflicts 

of interest by being provided with 

clear management information. 

Senior management, compliance 

and risk functions need to have clear 

information that informs them that, 

once identified, potential conflicts 

are being adequately managed and 

firms’ own interests are not overriding 

customers’ interests. Firms should 

not have remuneration / incentive 

schemes which encourage bias 

towards selling certain products 

(which are easier, quicker and more 

profitable to sell but which are not in 

the customers’ best interests). Such 

schemes need to remain neutral 

and when dealing with in-house 

investment products, firms should 

provide information on other 

comparable products. 

Providers need to be able to explain 

how the use of investment products 

is linked with their business strategy. 

Communication of information to 

customers must be in a way which 

is clear, fair and not misleading and 

firms must pay due regard to the 

information needs of customers. 

Importantly, if products fail to 

meet the defined criteria (or one 

of the product’s key components 

changes) then the product should be 

terminated. Firms need to ensure that 

they deliver their services as described 

to the customer and act in their best 

interests. 

These measures aim to redress the 

considerable asymmetry between 

firms’ and consumers’ understanding 

of how some products, such as 

structured products, work and the 

likelihood of them outperforming 

relevant alternative products. Firms 

need to ensure that customer 

feedback, for example, complaints, 

needs to be directed appropriately 

so that firms can address faults and 

shortcomings of products. 

CULTURE 

The FCA made it clear that having the 

right culture (namely one that puts 

customers and market integrity first 

/ at the heart of the firm’s business) is 

an important component of conduct 

risk. Again, the FCA has not attempted 

to define culture which, because 

it revolves around behaviours and 

attitudes, is very complex. 

The concept of culture is one that has 

international focus with the Financial 

Stability Board (FSB), making it clear 

that active senior management 

involvement in risk culture is 

essential. The FSB has identified four 

core practices and attitudes which 

could be used as indicators of the 

firm’s risk culture which should be 

considered collectively. Firstly, to drive 

a culture change, relevant employees 

must be personally accountable 

for how their firm operates and for 

the consequences of misconduct. 

Secondly, the board and 

senior managers 

are the starting 

point for setting 

core values and 

their behaviour 

must reflect 

those values (the 

“tone from the top”). 

Incentives should support 

the core values and risk culture of a 

firm and, finally, a sound risk culture 

promotes an environment of open 

communications and effective 

challenge. 

Policies and procedures need to be clear 

and remain relevant to the business of 

the firm. There should be clear reporting 

lines (internal and external) through 

which results and information on 

compliance testing should be reported 

in accordance with the firm’s internal 

risk management procedures. Employee 

training is one of the key ways in which 

a firm builds its culture and it should 

be relevant to, and evolve with, each 

employee and department role. The firm 

needs to have adequate systems and 

controls in place and test and update 

them periodically for effectiveness and 

efficiency.

The universal view is that to have 

successful conduct risk management, 

it must be taken at least as seriously 

as other types of risk and firms need 

to be in a position to justify their 

approaches and structures to the 

regulators. However, the recent 

sentencing of one of the derivatives 

traders for his role in the manipulation 

of LIBOR, reminds us of just how 

far firms still need to go to prove to 

regulators that they have filled the gap 

both culturally and in respect of their 

systems and controls. ICQ

COVER
Story 

ICQ
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R
ecognised as a 

pioneer, those 

familiar with the 

name of Sir Adrian 

Cadbury will likely 

be aware of his Corporate Governance 

legacy in the form of the “Cadbury 

report1”. One proposal contained 

within the report was the addition of 

non-executive directors to a Board of 

Directors composition. The benefits 

of sound corporate governance have 

been widely expounded and some 

30 years on, this initially controversial 

concept of non-executive directors 

has been replicated across the world. 

This article, and following table on 

pages 8 and 9, will look at how this 

original idea has evolved across the 

domestic financial services spectrum 

by completing a high level comparative 

analysis of the current and proposed 

Corporate Governance Codes (CGC) 

issued by both the Irish Fund Industry 

Association (Irish Funds) and the 

Central Bank of Ireland (CBI).2 

The concept of “independence” 

appears very much established, being 

understood as the “ability of a director 

to exercise sound judgement and 

decision making independent of. . . ” 

prescribed certain parties within each 

individual code. Criteria to establish 

such independence also appears 

aligned across the four CGCs with the 

main elements to be assessed being 

past employment with; obligations 

to; and remuneration received from 

prescribed certain parties. Albeit, in 

the Credit Institution and Insurance 

sector the Board would need to 

additionally consider whether the 

candidate has provided professional 

services to the relevant institution in 

the recent past, if they have acted as an 

independent non-executive director 

of the institution for extended periods 

and if the candidate had any close 

business or personal relationships 

with any of the institution’s directors or 

senior employees. Further within this 

sector (with potential for application 

within Investment management), a 

director’s independence may be called 

into question where as an independent 

non-executive director (INED) they have 

been a member of the Board for nine 

years. The Board of a Credit Institution or 

Insurance company in this instance must 

complete a formal review and document 

the rationale for the INED’s continued 

membership. This may be subject to 

review and further challenge by the CBI.

It is clear that non-executive directors 

are now accepted as an integral 

component of the Board given two 

of the existing CGCs specify that the 

majority of the Board comprise of “non-

executive” directors and a third requires 

there be at least one independent 

non-executive director. A proposal 

once considered controversial in the 

early 90s appears to have found firm 

acceptance across the financial services 

industry, with recognition of the key 

layer of oversight within organisations 

which non-executive directors provide. 

In addition to the regulatory 

requirements which are clearly evident, 

focus on robust corporate governance 

practices remains very much on 

the agenda as can be seen with the 

introduction of the Companies Act 2014 

and the CBI’s recent consultation paper 

on Fund Management Company Boards 

(CP86). Moreover, large investors now 

look specifically at Board composition 

and request meetings with directors. 

These investors regard capacity, 

challenge and expertise coupled with 

the presence of a strong balanced Board 

as an important factor, when deciding to 

allocate their capital. Strong corporate 

governance has clearly moved from 

the wings to front and centre and looks 

ready to perform multiple encores in the 

years to come! 

CORPORATE
Governance 

ICQ

The role of the non-executive director in the financial services sector has assumed greater 
importance in recent years according to Edwina Malaniff and Lynda Kenny of the ACOI’s 
Prudential Regulation & Governance Working Group.

Non-executive Directors and their 
Independence – Comparative Analysis 
across Corporate Governance Codes
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Industry

Legal Status

Criteria for assessing independence of a candidate

Composition of the Board 

Independent director 9 year membership review

Non-executive Director 

Independent Director

Independent Non-executive director

Group Director

Non-Group Director

Irish Fund’s Collective Investment Schemes and 

Management Companies3

Voluntary. Comply or Explain

-  financial or other obligation to the Collective 

Investment Scheme (“CIS”), Management Company 

(“ManCO”), its promoter, or its directors;

-  employment with the promoter, investment 

manager, or their affiliates in the past three years, 

and the post(s) held;

-  a significant shareholder of the CIS or ManCO, its 

promoter or its investment manager.

-  any remuneration received directly or indirectly, by 

the Director in the course of providing non director 

services to the CIS or ManCo.

Min. three Directors.

A majority of non-executive directors and at least one 

independent director.

Not prescribed

A director not directly involved in the day to day 

discretionary investment management of the CIS.

A director who satisfies the criteria for director 

independence.

Not-prescribed

Not prescribed

Not prescribed

Irish Fund’s Fund Service Providers 4

Voluntary. Comply or explain.

-  financial or other obligation to the Service Provider 

(“SP”), the group or their affiliates or directors of the 

SP, the group or their affiliates.

-  employment with the service provider, the group or 

their affiliates at any time or in the last three years;

-  a significant shareholder of the SP, the group or their 

affiliates;

-  in receipt of remuneration directly or indirectly in 

the last three years, in the course of providing non-

director services to the SP, the group or affiliates;

Min. three Directors.

Not prescribed however at least one Board member 

shall be an Independent Non-Executive Director. 

Not prescribed

A director without executive management 

responsibilities for the institution or, in the case of an 

institution which is part of a group, who may have 

management responsibilities assigned to him or her 

within the group.

Not prescribed

Non-applicable

A director who would satisfy the criteria for director 

independence except for existing relationships with 

the SP’s direct or indirect parent/or any direct or 

indirect subsidiary of such parent other than the SP.

Not prescribed 

Non-executive Directors: A Comparative Analysis   Across Corporate Governance Codes 

1.  Report of the Committee on the Financial Aspects of Corporate Governance (the 
Cadbury Report) 1992

2.  The Governance section of the Credit Union Handbook has been excluded from 
this high level analysis on the basis that the rules do not exist within a Corporate 
Governance Code specifically.

3.  Source: Irish Funds Corporate Governance Code for Collective Investment Schemes 
and Management Companies 2012

4. Source: Irish Funds Corporate Governance Code for Fund Service Providers July 2014

5.  Source: Central Bank of Ireland Consultation on Corporate Governance Requirements 
for Investment Firms, Consultation Paper 94 2015. The requirements for 6. Firms 
designated High and Medium High Impact Firms have not been considered.

6.  Source: Central Bank of Ireland Corporate Governance Code for Captive Insurance and 
Captive Reinsurance Undertakings 2011. The requirements for Firms designated High 
and Medium High Impact Firms have not been considered.

7. Source: Central Bank of Ireland Corporate Governance Code for Credit Institutions and 
Insurance Undertakings 2013.
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CBI Investment Firm Proposals5

Proposed Statutory Obligation

-  financial or other obligation to the firm or its directors;

-  employment with the firm or a group company in the 

past and the post(s) held;

-  the individual represents a significant shareholder;

-  any additional remuneration received in addition 

to the director’s fee, related directorships or 

shareholdings in the firm; 

-  provided professional services to the firm within the 

last three years;

-  has acted as an independent non-executive director 

of the Firm for extended periods;

-  any close business or personal relationships with 

any of the company’s directors of senior employee’s.

Min. three Directors.

The majority of the Board shall be independent non-

executive directors*.

*  Subsidiary exception–the majority of the board may 

be composed of a combination of group directors 

and independent non-executive directors provided 

the subsidiary shall have at least one independent 

non-executive director.

Prescribed 

A director without executive management 

responsibilities for the institution which is part of a 

group, who may have management responsibilities 

assigned to him or her within the group.

Not prescribed

A non-executive director who satisfies the criteria for 

director independence.

A director who would satisfy the criteria for 

director independence were it not for their existing 

relationships with the firm’s direct or indirect parent 

and/or any other direct or indirect subsidiary of such 

parent other than the firm.

Not prescribed

CBI Captive Insurance Captive Reinsurance 

Undertakings6

Statutory Obligation

Not prescribed

Min. three Directors. 

Not prescribed

Not prescribed

Not prescribed

Not prescribed

Not prescribed

A director who is not employed by or is not a director 

of the captive’s direct or indirect parent and/or any 

other direct or indirect subsidiary of such parent 

other than the captive.

CBI Credit Institutions and Insurance Companies7 

Statutory Obligation

-  financial or other obligation to the institution or its 

directors;

-  employment with the institution or a group entity in 

the past and the post(s) so held;

-  the individual represents a significant shareholder;

-  any additional remuneration received in addition 

to the director’s fee, related directorships or 

shareholdings in the institution;

-  provided of professional services to the institution in 

the recent past;

-  has acted as an independent non-executive director of 

the institutions for extended periods;

-  any close business or personal relationship with any 

of the institution’s directors or senior employees.

Min. five Directors.

The majority of the Board shall be independent non-

executive directors (incl. Chairman)*. 

*  Subsidiary exception – the majority of the Board may 

also be composed of group directors or a combination 

of group directors and independent non-executive 

directors provided that in all cases the subsidiary 

institution shall have at least two independent non-

executive directors or as required by the CBI.

Prescribed

A director without executive management 

responsibilities for the institution which is part of a 

group, who may have management responsibilities 

assigned to him or her within the group.

Not prescribed

A non-executive director who satisfies the criteria for 

director independence.

A group director may be an executive, an executive 

director, a non-executive director or an independent 

non-executive director of an entity within the group.

Not prescribed

Non-executive Directors: A Comparative Analysis   Across Corporate Governance Codes 
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F
ollowing the global 

financial crisis, the 

European Commission 

reviewed the Market in 

Financial Instruments 

Directive (MiFID) framework. MiFID 

II is almost a complete overhaul of 

the existing framework and will be a 

challenge to all those operating within 

the European securities markets. It has 

expanded in scope and will now include 

financial intermediaries and distributors 

of financial products; the financial 

markets and execution venues and the 

manufacturers of financial products.

The overarching objective of MiFID 

II is to increase transparency and 

strengthen investor protection. 

However, trading and execution 

venues will also be more highly 

regulated, developing a new type 

of venue, the Organised Trading 

Facility (OTF). Existing MiFID I 

transaction reporting requirements 

will be extended in both the types 

of instruments captured and data 

to be reported. In addition, new 

rules on commodity derivatives and 

regulations will make algorithmic and 

high-frequency trading safer. 

With only one year to prepare and many 

details still not yet agreed or published, 

the temptation for many impacted firms 

is to wait, pending the outcome of the 

latest discussions in Europe which may 

delay the implementation. 

However, impacted firms should start 

to understand the new regulatory 

requirements, as the impact on their 

business is complex and for many, quite 

significant. This regulatory evolution 

presents as much of a strategic, as it 

does a regulatory, shift. It will change the 

distribution market and potentially the 

service model for many providers within 

the industry. Consequently, completion 

of a detailed gap analysis early on will 

afford time to strategically manage the 

significant impact which MiFID II may 

have on your firm.

The implementation complexity varies 

greatly across the sector. The market 

structure changes are highly complex 

and require significant technology 

build and investment. Some of the 

investor protection changes are 

more straightforward such as the 

requirement to record telephone calls 

but they too, may require significant 

investment where such arrangements 

are not in place. The MiFID II 

Framework encompasses three main 

aspects: Service Model, Product 

Development and Market Structure. 

Service Model: The regulation will 

have substantial impacts on the 

service model of any MIFID activity. 

The main drivers for these impacts are:

•  Inducement ban/ repayment 

in case of ‘independent advice’ 

or discretionary portfolio 

management.

•   Enhanced investor information and 

transparency rules regarding ‘cost of 

advice’ and ‘cost of products.’ 

•  New complaint handling 

procedures, enhanced suitability, 

best execution and reporting 

requirements.

•  Stricter transaction reporting 

regime for participants in the 

financial markets.

REGULATION
ICQ

Preparing for MiFID II
With the proposed introduction of MiFID II by the European Commission, firms operating 
in securities markets need to start thinking about how the new regulations will impact 
their businesses. Sinéad Ovenden and Clare-Ann McDermott of PwC offer some guidance 
on how firms can start planning for its introduction.

Clare-Ann McDermott.Sinéad Ovenden.
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•   New trading and clearing 

obligations including asset 

segregation, new competition rules 

and obligations to clear exchange 

traded contracts. 

Product Development: Both 

product manufacturers and product 

distributors are caught by new 

MiFID II requirements capturing 

their role during the product 

lifecycle. Firms need to understand 

when they are the manufacturer 

or the distributor (or both) and 

the different impacts this will have 

on their operations. ESMA defines 

“product manufacturers” as firms that 

“create, develop, issue and/or design 

investment products” such as an 

investment firm advising a corporate 

issuer on the launch of new securities 

– but not managers of UCITS/AIFs. 

A “product distributor” is a firm that 

offers/recommends investment 

products and services to clients. Both 

are now responsible for meeting 

the needs of investors, one in the 

design process and the other in the 

distribution process.

The guidelines prescribe a set of 

requirements regarding:

•  The governance of the product 

manufacturing process (i.e. how is a 

product created);

•  The definition of product target 

markets (i.e. strategy, risk level, cost 

and performance);

•  The obligation to create, maintain 

and provide the product information 

to distributors and investors.

 

Market structure: The third pillar of 

MiFID II is the enhanced provisions 

regarding the market activities. 

These provisions are focusing on the 

following:

•  Equities must be traded on 

regulated markets or multi-lateral 

trading facilities. 

•  Introduction of a harmonised 

position limits regime for 

commodity derivatives to improve 

transparency, support orderly 

pricing and prevent market abuse.

•  Introduces new multilateral, 

discretionary trading venue, OTF, for 

non-equity instruments.

Figure 1: MiFID II considerations.



•   Expands scope of Systematic 

Internaliser (SI) category 

with increased transparency 

requirements.

•  Imposes trading and risk controls for 

firms employing algorithmic trading 

or high frequency trading (HFT), 

offering direct electronic access 

(DEA) to clients or operating market 

making algorithms.

STEPS TO COMPLIANCE 

Every business should complete a 

detailed gap analysis to assess the 

potential impact on their business. 

The gap analysis should initially 

be based on Level 1 requirements 

but it is important to keep an eye 

on consultation papers and Level 2 

requirements as they are published. 

This gap analysis stage has taken our 

clients anything from six weeks to 

several months depending on the 

size of the firm. Some further tips in 

relation to MIFID II implementation are 

detailed below and further outlined in 

Figure 1.

Ensure business engagement and 

accountability: Boards and business 

teams should understand the 

implications and take responsibility 

for implementing MiFID II. This will 

ensure that the strategic issues 

are fully addressed, as they will be 

directly responsible for dealing with 

the regulator and demonstrating 

compliance. 

Build implementation plans around 

strategic analysis: The starting point 

for implementation is determining 

what business to focus on in this new 

marketplace and what operational 

capabilities need to be put in place to 

deliver. With so many of the details still 

to be ironed out, your business will 

need to make a number of working 

assumptions as part of your strategic 

appraisal.

Determine a realistic timeline and 

critical path for implementation: 

While the overall timeline will vary 

from business to business, our 

research and work with clients 

indicates that upgrading IT will take 

the most time and require the biggest 

slice of investment. To determine when 

to get full implementation underway, 

it’s important to work backwards from 

the time needed to plan, design and 

construct systems changes. Testing 

alone can take several months.

Identify and capitalise on synergies 

and dependencies with other 

changes: The MiFID II demands have 

considerable overlaps with other 

regulatory developments, especially 

the European Market Infrastructure 

Regulation (EMIR) and Dodd-Frank 

Act. For example it may be relatively 

easy to re-assign the trade flow 

documentation created for Dodd-

Frank for use in MiFID II. These 

synergies and dependencies underline 

the importance of looking at the 

securities reporting and infrastructure 

changes in the round, rather than 

dealing with MiFID II in isolation.

The European Commission is 

currently lobbying for a one year 

delay in relation to the January 2017 

implementation date due to the 

massive technology implementation 

requirements and the delay to 

publication of the Level 2 and Level 

3 requirements. The current view is 

that one extra year is required for 

successful implementation of all 

aspects of MIFID II but there is also 

political pressure to go ahead with 

current timelines for some of the 

investor protection aspects. 

Remember that the possible delay in 

start date shouldn’t be a cue to take 

your foot off the gas. The extra year 

would give you a reasonable chance of 

implementing MiFID II in a controlled 

manner and putting in place the 

necessary strategic changes.

Sinéad Ovenden is a Director and 

Clare-Ann McDermot is a Senior 

Manager in Regulatory Consulting 

Services with PwC. ICQ

REGULATION
ICQ
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legislative changes have occurred in 

Ireland. The financial services sector 

in Ireland tasked the Governance, Risk 

and Compliance Technology Centre 

in University College Cork, with the 

development of an AML Maturity 

Model to help them better address 

their increasing AML obligations and 

prevent similar compliance failures. 

The research team therefore decided 

to examine the root causes of these 

failures to inform the development 

of a Maturity Model designed to help 

P
enalties applied for 

sanctions and anti-

money laundering 

(AML) compliance 

failures have increased 

at an alarming rate in recent years, 

the most recent being the $8.9bn 

penalty imposed on BNP by the New 

York Department of Financial Services 

for breaches of US financial sanctions 

regulations.

Over this same period, significant AML 

A diagnostic tool aimed at assessing an organisation’s AML compliance culture has been 
developed by the Governance, Risk and Compliance Technology Centre at UCC, writes 
Peadar McCartney.

Assessing a Compliance
Culture

prevent similar compliance failures. 

An examination of recent regulatory 

investigations, penalties and deferred 

prosecution agreements related 

to AML and Sanctions compliance 

breaches revealed behaviours by 

some senior management and staff at 

these organisations that highlighted 

a deliberate and reckless disregard for 

the law and the consequences of their 

actions. Furthermore, where staff had 

attempted to address these breaches, 

AML
ICQ
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their efforts were frustrated and 

disregarded. These behaviours flew in 

the face of declared ethical values and 

stated policies of these organisations 

and were reflective of major cultural 

failings. 

THE CULTURAL IMPERATIVE

In order to help organisations 

understand their AML culture we 

derived, from our maturity model, 

a methodology for assessing the 

organisation’s compliance culture for 

AML so that senior management could 

address identified cultural deficiencies. 

As the management guru Peter 

Drucker stated: “If you can’t measure it, 

you can’t manage it.” 

Despite the important role that culture 

plays in an effective compliance 

programme, it appears that cultural 

assessments are a low priority concern 

of Chief Compliance Officers globally. 

A 2012 Economist Intelligence Unit 

survey indicated cultural assessments 

were being executed by 22% of 

Compliance Officers. By 2015, a similar 

Deloitte survey shows this standing at 

a mere 24%. Although there is a large 

body of assessment tools that focuses 

on broader organisational culture, we 

were unable to find suitable tools that 

focussed specifically on compliance 

culture. To resolve this dilemma we set 

out to research and develop a Cultural 

Diagnostic Tool to measure key 

elements of a sustainable compliance 

culture.

THE CULTURAL DIAGNOSTIC 

DESIGN PROCESS

At the outset of our research, we were 

concerned with “How can we measure 

(assess) compliance culture?” We firstly 

needed to define what we meant by 

the terms compliance and compliance 

culture. To this end we used industry-

standard definitions, which describe 

them in the following terms:

Compliance is achieved when an 

organisation meets its compliance 

obligations. It is sustained by 

embedding it in the culture of the 

organisation. Compliance culture 

refers to the values, ethics and 

beliefs that exist throughout the 

organisation and interact with the 

organisation’s structures and control 

systems to produce behavioural 

norms that are conducive to 

compliance outcomes.

The Diagnostic was developed by 

identifying critical components 

from a combination of reviews of 

management and organisational 

literature and regulatory statements 

on compliance culture. Discussions 

with senior industry partners with 

experience in the field of compliance 

management also provided valuable 

insights into cultural behaviours. 

The resulting components cover 

seven different cultural dimensions 

and represent the bedrock for a 

compliance culture. In essence, they 

reflect the key embedding factors 

required to enable the establishment 

of a sustainable compliance culture. 

The key dimensions addressed are 

Leadership, Policies, Resources, 

Training, Rewards and Recognition, 

Ownership and Communication.

Clear, yet nuanced, questions were 

developed to assess the extent 

to which key structures, controls 

and behaviours related to these 

dimensions have become embedded 

in the organisation. The design of 

questions went through several 

iterations to ensure that each question 

asked was explicitly linked to the 

structure, control or behaviour we 

wanted to measure.

Responses are measured using a five-

point scale. The scale has a balance of 

favourable, neutral and unfavourable 

options providing a meaningful and 

graduated score of the extent to 

which the characteristics we measure 

have become embedded in the 

organisation.

Survey questions, responses 

and scoring methodology were 

subjected to independent review 

by psychometric, social science and 

organisational experts to assess 

objectivity of the questions and 

relevance of the responses, and ensure 

that we had mitigated the possibility 

of any bias. 

Additional elements were added to 

enhance insights, promote openness, 

eliminate gaming and avoid survey 

fatigue. In addition provision was 

made for the collection of extensive 

demographic data from survey 

respondents. The configurable 

demographic options provide 

for a high degree of visibility into 

the state of cultural embedding 

across functional roles, business 

units, geography etc. The survey is 

anonymised with data collection 

and hosting undertaken by UCC. The 

assurance of anonymity backed up by 

independent data hosting promotes a 

more open and honest response to the 

questions raised; it also significantly 

reduces fears that may exist about self-

identification. 

Respondents have the option of 

providing their own comments 

or observations on the assessed 

dimensions. Initially, these 

commentaries proved useful in 

identifying gaps in assessment 

questions and in resolving potential 

inconsistencies. More importantly, 
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they now provide a greater level of 

insight than a single rating on a survey 

question. 

Questions around personal behaviours 

that could potentially be gamed by 

participants, to skew the view of what 

is really going on, are avoided. The 

survey can be completed in less than 

half an hour, eliminating respondent 

fatigue and minimising interruptions 

to normal business.

SAMPLE QUESTIONS

Survey questions are designed to elicit 

measurable information regarding 

structures, controls or behaviours for 

the key dimensions referred to. An 

example of some of the questions 

include the following:

Rewards and Recognition: To what 

extent do you believe your monetary 

rewards are clearly linked with your 

AML compliance performance? 

Policies, Standards and Procedures: 

To what extent do you believe 

organisational policies, standards and 

procedures are actually followed?

Communications: To what extent 

do you believe that independent 

quality assurance provides useful, 

objective feedback for improving AML 

compliance? 

THE DIAGNOSTIC TOOL

The final outcome of this research is 

a Cultural Embedding Diagnostic for 

AML, a survey based assessment tool. 

Figure 1 provides a sample snapshot 

of the extent to which a compliance 

culture has been embedded across 

an organisation, as measured by the 

Diagnostic. The size of the white area at 

the outer perimeter reflects the extent 

to which there are deficiencies related 

to the components assessed. In this 

instance we can see key shortcomings 

in Training (TM2), Ownership (OM2) 

and Policies (PM2).

More detailed graphs and charts 

can be extracted to provide 

greater insights into the individual 

components across business units, 

functional roles and geographies etc. 

The Diagnostic has gone through a 

rigorous design process. To date it has 

been successfully used to assess the 

extent to which an AML compliance 

culture has been embedded in an 

organisation and has facilitated 

the development of a roadmap for 

improvement. A major advantage of 

the tool is that it can be speedily and 

cost-effectively deployed and analysed, 

providing senior management with 

identified gaps that can form the basis 

of a remediation programme. 

The role of culture and conduct risk are 

areas of increased focus by regulators. 

This was evident in the speech Gerry 

Cross, Director of Risk and Policy of 

the Central Bank in Ireland made at 

the recent ACOI Annual Conference 

when he said; “the development of a 

strong risk culture is paramount and 

risk awareness should be embedded 

throughout the firm”.

An industry-driven cultural diagnostic 

tool may assist organisations to meet 

such regulatory expectations. To find 

out more about the diagnostic and 

participate in further trials, go to www.

grctc.com for contact details.

Peadar McCartney is a researcher 

at the Governance, Risk and 

Compliance Technology Centre 

(GRCTC), a multi-institutional, 

industry-led research centre hosted 

by UCC with researchers drawn 

from UCC, NUIG and UCD. It was 

established in March 2013, as part 

of Ireland’s Technology Centre 

Programme, with five years of 

research funding from Enterprise 

Ireland and the IDA. ICQ

Figure 1: Output from Cultural Embedding Diagnostic Tool.



         I C Q  M A G A Z I N E  l  W I N T E R  2 0 1 5  17

C
lient Asset 

protection is a 

regulatory priority 

for the Central Bank 

of Ireland and on 

March 30th 2015 it published two 

new sets of regulations with regard to 

the safeguarding of Client Assets and 

Investor Money. 

These new regulations are The Client 

Assets Regulations for Investment 

Business Firms (replacing the 

regulations of November 1st 2007) 

and Investor Money Regulations 

(IMR) – specifically for Fund Services 

Providers (FSPs) who own and operate 

the collection accounts.

This new regime is the realisation of 

Matthew Elderfield’s goal of achieving 

stronger protection of investor money 

by “tougher supervision, better rules, 

stronger audits, assumption of new 

powers and more accountability for 

firms’ directors.”

The publication of these regulations 

followed a lengthy industry 

consultation which began in 

August 2011 when the Central 

Bank commissioned a task force to 

review the regulatory regime for the 

safeguarding of client assets and the 

Client Asset Rules (CAR) applicable to 

Investment Business Firms. One of the 

Central Bank’s intentions during this 

review was to bring FSPs into scope so 

that investor money held by them in 

Ireland, on the way in or out of a fund, 

is safeguarded in the event of FSP 

insolvency.

The Regulations are based around 

six core principles and both the 

regulations and the related guidance 

provide detail on the requirements. 

In practical terms, the impact for 

FSPs is not fully determined, and the 

funds industry has engaged with the 

Central Bank’s Client Asset Specialist 

Team (CAST) and had discussions 

regarding the potential models for 

subscription and redemption money 

flows designed to achieve adherence 

to the IMR. An individual FSP may 

operate different models for different 

funds depending on the FSP and 

client preferences and fund operating 

models.

These regulations will have a 

significant impact on the fund 

servicing industry in Ireland; however 

the main purpose of this article is not 

to explore the detailed regulatory 

requirements but to focus on the 

practical steps Compliance Officers 

can take to ensure FSPs are compliant 

with the requirements, and that key 

stakeholders are engaged early in the 

process.

PRACTICAL IMPACTS OF THE IMR 

ON FSPS

FSPs should complete an assessment 

and identify all bank accounts relating 

to Transfer Agency activities. This 

assessment should consider the 

contractual arrangements, banking 

providers and fund structures. Once 

completed, FSPs can then identify 

potential changes in the current 

operating model necessary to comply 

with the new requirements.

The FSP’s Compliance Officer should 

be involved in this assessment and will 

need to ensure all relevant stakeholders, 

including the Board of Directors, 

are actively engaged and aware of 

the impact of the new regulations. 

Below are the main practical aspects 

of the regulations which need to be 

considered by the FSP Compliance 

Officer and Senior Management of FSPs 

in scope of the IMR.

Investor Money Management Plan 

(IMMP): FSPs will be required to create, 

document and maintain an IMMP in 

order to safeguard investor money. 

The IMMP needs to be in place by July 

1st 2016 and must demonstrate the 

systems and controls in place to meet 

the requirements of the Regulations, 

the business model in place and the 

engagement by the board. The Central 

Bank has not provided a template for 

the IMMP. However, the IMR guidance 

notes provide additional detail on the 

Central Bank’s expectations. The IMMP 

must be approved by the FSP Board of 

Directors and active engagement with 

the Board on IMR implementation 

should assist in the timely board 

approval of the IMMP. 

Eva Breslin of the ACOI Funds Working Group looks at the practical steps Compliance 
Officers of relevant Fund Services Providers (FSPs) can take to ensure compliance with 
Central Bank regulations by the impending deadline of April 1st 2016.

Protecting Clients’ Assets

ICQ
FUNDS
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Head of Investor Money Oversight 

(HIMO): FSPs need to appoint an 

individual to this Pre-approved 

Controlled Function. The guidance 

notes state that the Board of the 

FSP is ultimately responsible for 

safeguarding investor money. In 

most cases, the Central Bank expects 

a Director to be nominated for the 

HIMO position. Where a FSP proposes 

to appoint an individual who is not 

a director, the individual should be a 

senior manager at the FSP who has 

direct access to the board in respect 

of that function. The Board also needs 

to actively consider whether this 

individual has any potential conflict of 

interest and this discussion must be 

evidenced.

Account naming conventions: 

Each bank account in scope must 

have the title “Collection Account”. 

Renaming accounts may take time and 

additionally, fund documentation may 

require amendment.

Additional Audit requirement: An 

Investment Money Examination (an 

independent audit of the process) 

needs to take place annually and the 

Assurance report must be presented 

to the Board of Directors and filed with 

the Central Bank.

Operational funding: There is a 

requirement on the FSP to remove 

surplus cash from the accounts or 

transfer money into the accounts in 

the event of a deficit on a daily basis. 

FSPs need to consider how this can be 

managed operationally and whether 

access to a cash resource is required to 

cover any shortfall.

Engagement with banking providers: 

An Investor Money Facilities Letter will 

have to be put in place with each bank 

acknowledging that the FSP is holding 

the monies in trust on behalf of 

investors. This will require the bank to 

review, approve and issue the letters in 

advance of April 1st 2016.

FSP Authorisation: The authorisation 

may need to be amended if the 

current authorisation prevents holding 

client money.

Outsourcing: Some activities 

associated with the operation of 

collection accounts, such as the daily 

reconciliation and daily calculations, 

may be outsourced by the FSP. In such 

cases, the FSP will need to ensure 

that there is an adequate oversight 

framework in place to monitor the 

performance of the service provider 

and that appropriate continuity 

arrangements are in place.

Ongoing monitoring: The Compliance 

Officer will need to include monitoring 

of compliance with the IMR in the 

2016 plan. Reviews should test the 

completeness of the Investor Money 

reconciliations and daily calculations. 

Compliance monitoring should also 

check that any required transfers 

were completed within the permitted 

timeframe.

Training: There may be a need for 

additional training related to the IMR.

Breach oversight and escalation 

procedures: The Compliance Officer 

should be involved in setting the 

materiality level and policy around 

breach reporting, and will be involved 

in the process to report any breach 

arising to the Central Bank via the ONR 

system.

Client engagement: FSPs should 

develop a client communication 

and engagement strategy. Client 

preference and cooperation will be a 

key aspect of ensuring successful roll 

out and ongoing compliance.

Considering these points at this stage 

should enable the Compliance Officer 

and Board of Directors to ensure 

compliance by the April 1st 2016 

implementation deadline, and enable 

them to develop an appropriate 

governance framework to ensure 

compliance with the regulations. ICQ

ICQ
FUNDS
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programmes have attracted Summit 

Finuas Network funding again this 

year. This is further recognition of 

the strategic importance placed on 

the content of each programme. The 

fee for each programme is €1,450 

but with Summit Finuas funding, 

this is reduced to €1,090. Funding 

is available for a limited number of 

places on a first come, first served 

basis.

Since 2014, 51 people have graduated 

with a Professional Certificate in 

Financial Crime Prevention while 

an additional 48 have graduated 

with a Professional Certificate in 

Data Protection. Demand always 

exceeds the number of places 

available on these programmes so I 

would recommend that interested 

parties apply as early as possible for 

admission/consideration to avoid 

disappointment. 

Here follows the details about the two 

programmes as well as dates for the 

relevant seminars. 

PROFESSIONAL CERTIFICATE IN 

DATA PROTECTION 

This programme considers the 

significant increase in the complexity 

and volume of the regulation 

underpinning compliance in the 

area of data protection. Compliance 

practitioners operating in this 

complex environment have to fulfil 

their responsibilities of ensuring 

ethical and legal compliance within 

I
started as Director of 

Education and Professional 

Development in the 

Association on January 5th 

2015. I knew the brief was 

challenging and that I would be busy 

from the outset but I relished the 

opportunity.

In 2015 the ACOI had its first 

graduates from the MSc in 

Compliance and MA in Ethics 

(Corporate Responsibility). In 

addition to receiving their education 

qualification all have been invited 

to take up the corresponding 

designation, FCOI, the ACOI’s highest 

designation. Both Professional 

Certificates in Data Protection and 

Financial Crime Prevention remained 

popular choices in 2015. The subject 

matter of these two Certificates is 

extremely topical given the recent 

ruling in the case of Schrems vs. 

Data Protection Commissioner, the 

pending European Data Protection 

Regulation and the FATF review.

Registration for the industry 

benchmark qualification, the 

Professional Diploma in Compliance, 

remains buoyant and is an indication 

that many people are entering or 

transferring into the compliance 

sector. It also highlights the need for 

more people in the field as there are 

increasingly onerous requirements to 

demonstrate compliance and to keep 

up-to-date with ongoing regulatory 

changes.

I recognised early on that not all our 

members will study with us but many 

like to attend the various CPD and CPE 

events the ACOI offer its members. The 

creation of a compliance community 

whereby you can meet peers and 

exchange views in an open forum is 

an extremely important activity to 

promote. Indeed, it is one of the five 

strategic objectives of the ACOI. 

In 2015 there were 35 events, ranging 

from one hour technical updates to 

three hour interactive workshops with 

55 hours CPD. In 2016 there are plans 

for even more events. 

During the year, I had the pleasure 

of meeting many of the members at 

various events and I would welcome 

you to contact me or my colleagues in 

Membership and Events in 2016 with 

any feedback as we would love to hear 

your thoughts.

SEMESTER 2: 2015/16

We are now seeking applications for 

the third intake on the Professional 

Certificates in Data Protection and 

Financial Crime Prevention. These 

Level 9, one module graduate 

programmes are awarded by UCD. 

They are 10 ECTs, equating to 200 

hours of learning, in addition to 

receiving an education qualification, 

graduates are invited to take up 

the professional designations 

Certified Data Protection Officer 

(CDPO) and Certified Financial Crime 

Prevention Practitioner (CFCPP). Both 

The Year in Review
The ACOI’s Director of Education and Professional Development, Finbarr Murphy looks 
back at 2015 and outlines what’s in store for 2016.

EDUCATION
Update 
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DP regulation while contributing 

to wider organisational objectives. 

Topics such as the cloud, social 

network, current and future 

regulation, rights of privacy and 

treatment of data are considered.

On successful completion candidates 

should be able to:

•  Explain why data protection 

is important, understand the 

sources and the objectives of data 

protection legislation/regulation 

and the challenges in applying 

the data protection legislation is 

practice, including the conflicts 

between data protection legislation 

and other obligations.

•  Design, implement and oversee 

a data protection compliance 

programme for an organisation 

processing a variety of personal 

information and to be able to 

respond to data protection issues 

(including data protection breaches) 

in an informed and practical 

manner.

•  Assess and address the risks 

associated with the technological 

advances in data management and 

incorporate them within a data 

protection compliance framework.

•  Advise on the implications 

and appropriate processes for 

transferring data to the Cloud or 

outside the EEA.

PROFESSIONAL CERTIFICATE IN 

FINANCIAL CRIME PREVENTION

The programme considers the non-

violent offence of financial/ white-

collar crime which is committed by, or 

against, an individual or corporation 

and results in a financial loss. The 

various forms this crime can take 

are examined and best practice 

techniques to manage and control 

such risks are discussed.

The module will introduce a number of 

topics and suggested methodologies 

to the student but also requires input 

from the student’s personal experience 

to develop a best practice approach 

in order to counteract, hinder and 

ultimately safeguard individuals and 

corporations from the ingenuity of 

fraudsters in the financial system.

On successful completion candidates 

should be able to:

•  Discuss the various types of financial 

crime, how they evolved and how 

companies are combating them. 

•  Describe the domestic legislation 

(particularly the Criminal Justice 

Acts) and how other jurisdictions 

tackle such crime. 

•  Evaluate techniques to manage and 

control these risks, particularly the 

use of forensic IT to combat cyber-

crime. 

•  Apply professional knowledge and 

skills to investigate a suspected 

financial crime. 

•  Analyse the different methods 

and behaviours used to interview 

suspected fraudsters.

Registration for May and September 

2016 exams in both the Professional 

Certificate and Professional Diploma 

in Compliance is open until January 

29th 2016 and 27th May 2016 

respectively. 

If you should have any queries on any 

programme the ACOI offers please do 

not hesitate to contact me, Finbarr.

murphy@acoi.ie or 01-669 8506. 

And on that point it only leaves me 

to wish you and your families a very 

happy Christmas and a prosperous 

New Year. ICQ

PROVISIONAL SEMINAR SCHEDULE: 

Professional Certificate in Data Protection 

Lecturer: Denis Kelleher (Central Bank of Ireland)

Seminar No  Date Start End Seminar Centre Room

1  13/02/2016 10:00 17:00 UCD (Belfield) TBC

2  27/02/2016 10:00 17:00 UCD (Belfield) TBC

3  12/03/2016 10:00 17:00 UCD (Belfield) TBC

Saturday 26th March – Easter, No Lectures

4  02/04/2016 10:00 17:00 UCD (Belfield) TBC

5  16/04/2016 10:00 17:00 UCD (Belfield) TBC

End of Semester Exam – Saturday, 7 May 2016, 9am

Re-sit Exam – Saturday, 3 September 2016, 9am

Professional Certificate in Financial Crime Prevention

Lecturer: Tim Roulston (KPMG)

Seminar No  Date Start End Seminar Centre Room

1  06/02/2016 10:00 17:00 UCD (Belfield) TBC

2  20/02/2016 10:00 17:00 UCD (Belfield) TBC

3  05/03/2016 10:00 17:00 UCD (Belfield) TBC

4  19/03/2016 10:00 17:00 UCD (Belfield) TBC

Saturday 26th March – Easter, No Lectures

5  09/04/2016 10:00 17:00 UCD (Belfield) TBC

End of Semester Exam – Saturday, 14 May 2016, 9am

Re-sit Exam – Saturday, 10 September 2016, 9am

EDUCATION
Update 

ICQ
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Richard Pike, Independent Non Executive Director for ptsb and JP Morgan.

Gerry Cross, Director of Policy and Risk, Central Bank of Ireland.

Tony Delaney, Assistant Data Protection Commissioner.

ACOI Annual Conference 2015: Compliance: Road to 2020
164 compliance practitioners were in attendance to hear the speakers discuss the regulatory challenges facing us over the next five years. Topics ranged from 
the Banking Union, Capital Markets Union, transposition of regulations, supervisory approach, emergent risks, compliance engagement with the Board, data 
protection obligations and much more.

ICQ
EVENTS

Aidan Carrigan, Assistant Secretary General, Department of Finance.

Joe Beashel, Partner, Matheson.

John Berrigan, Acting Deputy Director General, DG FISMA of the European Commission.

Melanie Blake, ACOI Chairperson opening the Conference.
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Guy Albrecht, CDDS. Dr. Gerry Grenham and Amy Fitzpatrick, Institute of Banking in Ireland.

Maria McKeever, Insurance Institute of Ireland.Lorraine Keeley, LIA.

Deirdre McGuinness and Lisa Knox, PricewaterhouseCoopers. Peter Fahy and David McKeating of Eversheds.

Donal Whelan, Robert Walters. Gráinne Mannion, AIB.

John Kernan, Ernst & Young. Mary Noonan, KBC Bank.
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Nigel McDonagh, Wells Fargo Bank International. Patricia Waldron, Intesa San Paolo Life Limited.

Séamus Canning, Claims Assist.Ruth Delaney-Hogan, Davy.

Aidan Gallagher, Royal London. Declan McHugh, ACOI Director and Kathy Jacobs, ACOI Director.

Aidan Carrigan, Department of Finance and Jason Palmer ACOI Diretor. Joe Beashel, Matheson and Denise Whelan, CACEIS.

Alan Moore, Aon Risk Solutions. Ambrose Kealy, VHI Healthcare.
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Annette Thoma, DEPFA Bank plc. Jason Boyes, CDDS.

Gary Haughton, CNP Europe Limited and Annemarie O’Connor, CNP Europe Life Limited.Éamon Shackleton, Insurance Institute of Ireland and Finbarr Murphy, ACOI.

Hugh Place, ACC Loan Managemment and Clive Kelly Vice Chairperson, ACOI. Mairéad Kirwan ptsb and TC Smyth, AIB.

Finbarr Murphy, ACOI, Philip Brennan, Raiseaconcern and Declan McHugh, ACOI Director. Keith Rothwell, StateStreet, James Power, Wells Fargo Bank International and Catherine Carrigy, William Fry.

Peter Fahy, Eversheds, Melanie Blake ACOI Chairperson and Eoin MacAodha, Eversheds. Jason Palmer and Martin Purdy, ACOI Directors.
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Eoin MacAodha, Eversheds and Mia Barry, Paragon Executice Inteligence.Ravikumar Sivasubramaniam, O’Connor Sheedy & Co.

Sheila O’Driscoll, Dell Bank International Ltd and Michael Sheehy, Microsoft. Richard Pike, Independent Non Executive Director for ptsb and JP Morgan with Evelyn Cregan, ACOI CEO.

John Berrigan responding to a queston. Gerry Cross responding to a question.

Peter Fahy, Eversheds and James Potter, Royal London. Michelle McNamara, Pershing, Cheryl Curran, Ernst and Young and Louie Mantoufeh Credit Suisse.
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Delegates at the Building Blocks for Effective Compliance – Upstream Regulatory Risk and Reporting 

Workshop 07.10.15.

Joanna Bayle, ACOI EPDS Committee, Theresa Mangan, Head of Regulatory Risk at Bank of Ireland  

and Rory Conway, Head of Compliance at Metlife Western & Central Europe.

Jason Palmer, ACOI Director, Paula Reid, A&L Goodbody and Brendan Nagle, Department of Finance.Attendees at the AML-CTF-FS Experts Forum 06.10.15.

Robert Cain, Arthur Cox, Rose-Marie Kennedy, KBC Bank and Keith Waine, Frank Money Limited, 

facilitated The Prudential Regulation: Developing a Compliance Framework Workshop 13.10.15.

Finbarr Murphy, ACOI and Angela Kelly, ESB Credit Union, Credit Union Governance Workshop 

17.11.15.

Martin Purdy, ACOI Director and Barry Downes, CEO TSSG, speakers at The Impact of Digital 

Technology: Implication For The Compliance Professional Workshop 25.11.15.

Jason Palmer, ACOI Director and GRCTC, Peadar McCartney, Dr. Tom O’Kane, Peter Cowap,  

Richard Pike and Tara Casserly, AML Capability Modelling Workshop 3.11.15.

ACOI CPD Events
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 Banking 
On the Domestic Front
•   The Central Bank published a 

statement on the examination of a 

range of tracker mortgage-related 

issues. 

•  The Minister for Finance published 

the Finance (Miscellaneous 

Provisions) Bill 2015.

On the International Front: 
Items including the following: 

•  The European Commission 

published FAQs concerning 

regulation on transparency of 

securities financing transactions and 

of reuse. 

•  The EBA published: a Consultation 

Paper for Guidelines on the 

provision of BRRD information; 

and a consultation paper on draft 

guidelines on communication 

between competent authorities, 

statutory auditors and audit firms.

•  The EBA is: updating the list of 

Common Equity Tier 1 (CET1) capital 

instruments; consulting on its 

benchmark rate under the Mortgage 

Credit Directive and calling for 

expressions of interest for new 

members of its stakeholders group.

•  The Basel Committee published: 

its ninth progress report on 

adoption of the Basel regulatory 

framework; supporting information 

for implementation of the 

countercyclical capital buffer; a 

report on regulatory consistency 

of risk-weighted assets for 

counterparty credit risk; and FAQs 

on Basel III monitoring.

Domestic
CENTRAL BANK PUBLISHES 

STATEMENT ON EXAMINATION OF 

TRACKER MORTGAGE-RELATED 

ISSUES

The Central Bank has embarked on 

a broader examination of tracker 

mortgage-related issues covering, 

among other things, transparency of 

communications with and contractual 

rights of tracker mortgage borrowers. 

The Central Bank is currently engaging 

closely with a number of lenders on 

points of concern relating to their 

ability to demonstrate that they 

have acted in the best interests of 

their tracker mortgage customers, 

with a number of lenders currently 

undertaking their own internal 

reviews. The Central Bank has also 

been engaging with consumer groups 

as well as the Financial Services 

Ombudsman to help inform its work. 

The Central Bank has been developing 

an appropriate methodology for a 

broader examination of tracker-related 

issues in order to ensure that all issues 

will have been addressed by such a 

review. The Central Bank has written 

to all lenders notifying them of its 

intention to conduct such a review.

MINISTER FOR FINANCE PUBLISHES 

THE FINANCE (MISCELLANEOUS 

PROVISIONS) BILL 2015

The Minister for Finance published 

the Finance (Miscellaneous 

Provisions) Bill 2015. The Bill has a 

fourfold purpose

•  to enable the ratification of the 

Intergovernmental Agreement (IGA) 

to the Single Resolution Mechanism 

(SRM). This is necessary in order to 

operationalise the SRM.

•  to make amendments to the 

Financial Services (Deposit 

Guarantee Scheme) Act 2009 – in 

order to put in place a transitional 

funding arrangement for the new 

DGS contributory scheme which is 

currently being transposed.

•  to put in place Insurance 

(Continuation of Regulation) 

legislation in order to ensure the 

continuation of insurance regulation 

for companies outside the scope 

of Solvency II which is due to come 

into force at the start of 2016.

•  to make a technical amendment to 

the National Treasury Management 

Agency (Amendment) Act 2014 

in order to remove any potential 

ambiguity with regard to whether 

a “directed investment” made by 

the National Pension Reserve Fund 

Commission and subsequently 

transferred to the Irish Strategic 

Investment Fund pursuant to 

the NTMA Amendment Act 2014 

remains a “directed investment” for 

the purposes of that Act.

The legislative schedule is designed 

to have the Bill enacted by mid-

November as there is a requirement 

to have the IGA ratified by the end of 

November.

EU and International
EBA PUBLISHES CONSULTATION 

PAPER FOR GUIDELINES ON THE 

PROVISION OF INFORMATION IN 

SUMMARY OR COLLECTIVE FORM 

FOR THE PURPOSES OF BRRD

The EBA has launched a consultation 

on draft Guidelines on how 

confidential information collected 

under the Bank Recovery and 

Resolution Directive (BRRD) 

should be disclosed in summary or 

collective form without identifying 

individual institutions or relevant 

entities. The aim of the Guidelines is 

to promote symmetric information 

and convergence of supervisory 

and resolution practices regarding 

the disclosure of confidential 

information. 

In particular, the draft Guidelines 

specify that the disclosure of 
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confidential information in summary 

or collective form should be made 

available in anonymised form, either 

by means of a brief statement or on an 

aggregate basis. The draft Guidelines 

also introduce three principles that 

should be considered when disclosing 

such information:

•  As a general rule, confidential 

information should relate to 

a minimum number of three 

institutions or entities. 

•  No references should be made to 

specific characteristics, distinctive 

features, names or numerical, 

qualitative and other distinctive 

data which would allow the 

identification of the individual 

institutions or entities;

•  Disclosure of confidential 

information should be avoided 

under specific circumstances, which 

would pose a risk that the individual 

institutions or entities could be 

identifiable.

The consultation runs until 27 January 

2016. A public hearing will take place 

at the EBA premises on 13 January 

2016 from 10:00am to 12:00pm.

REGULATION ON TRANSPARENCY 

OF SECURITIES FINANCING 

TRANSACTIONS AND OF REUSE: 

FREQUENTLY ASKED QUESTIONS

The proposal on the Securities 

Financing Transactions (SFT) 

Regulation, which was adopted in 

January 2014 alongside the proposal 

for the structural reform of the EU 

banking sector, aims to improve 

the transparency of the securities 

financing markets. The Regulation 

will be formally adopted by the EU 

Council of Ministers in the near future. 

The Regulation will then be published 

in the Official Journal of the EU.

The Regulation enhances transparency 

in three ways:

•  First, it introduces the reporting of 

all SFTs, except those concluded 

with central banks, to central 

databases known as trade 

repositories. Depending on 

their category, firms should start 

reporting at different stages from 

12 to 21 months after the entry 

into force of the relevant regulatory 

technical standards;

•  Second, investment funds will have 

to start disclosing information on 

the use of SFTs and total return 

swaps to investors in their regular 

reports and in their pre-contractual 

documents from the entry into force 

of the Regulation, while the existing 

funds will have 18 months to amend 

them; and

•  Finally, the Regulation introduces 

some minimum transparency 

conditions that should be met 

on the reuse of collateral, such as 

disclosure of the risks and the need 

to grant prior consent. These will 

apply six months after the entry into 

force of the Regulation.

EBA PUBLISHES FINAL TEMPLATES 

AND INSTRUCTIONS FOR THE 

QUANTITATIVE IMPACT STUDY ON 

THE DEFINITION OF DEFAULT

The EBA has published the final 

set of templates and instructions 

that institutions participating in 

the Quantitative Impact Study 

(QIS) on the definition of default 

should complete and submit to their 

respective Competent Authorities 

(CAs) by 10 December 2015 at the 

latest.

The information submitted will help 

the EBA estimate the impact of the 

requirements set out in its proposed 

draft Regulatory Technical Standards 

(RTS) and Guidelines aiming to 

harmonise the definition of default 

across the EU prudential framework.

BASEL COMMITTEE PUBLISHES 

NINTH PROGRESS REPORT 

ON ADOPTION OF THE BASEL 

REGULATORY FRAMEWORK

The report sets out the adoption status 

of Basel III regulations for each Basel 

Committee on Banking Supervision 

(BCBS) member jurisdiction as of 

end-September 2015. It updates 

the Committee’s previous progress 

reports, which have been published 

on a semi-annual basis since October 

2011.

BASEL COMMITTEE PUBLISHES 

SUPPORTING INFORMATION 

FOR IMPLEMENTATION OF THE 

COUNTERCYCLICAL CAPITAL 

BUFFER 

To promote consistent 

implementation of the Basel III 

countercyclical capital buffer, the Basel 

Committee on Banking Supervision 

has issued FAQs and other supporting 

information.

The information published includes 

a list of all prevailing and pre-

announced buffers, as well as 

developments related to domestic 

rule-making. The information is 

presented for both Basel Committee 

member jurisdictions, as well as 

select non-member jurisdictions. 

The countercyclical capital buffer 

requirement, when activated by 

member jurisdictions, will be phased 

in from 1 January 2016.

BASEL COMMITTEE REPORT ON 

REGULATORY CONSISTENCY OF 

RISK-WEIGHTED ASSETS FOR 

COUNTERPARTY CREDIT RISK 

On 1 October the Basel Committee 

published a report on the regulatory 

consistency of risk-weighted assets 

(RWAs) for counterparty credit risk. 

The report presents the findings 
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from a hypothetical test portfolio 

exercise to examine variability in 

banks’ modelling of derivatives, and 

specifically in exposure modelling. 

The report focuses on the internal 

models method and the advanced 

credit valuation adjustments (CVA) risk 

capital charge for over-the-counter 

(OTC) derivative trades. 

The report presents the key findings 

and lists a number of observed good 

practices. The report also highlights 

areas where banks and supervisors 

may seek to harmonise practices 

to reduce variability in outcomes. 

Additionally, based on the results of 

this study, the Basel Committee is 

considering whether it is necessary 

to narrow down certain modelling 

choices for banks and/or harmonise 

supervisory practices to enhance 

consistency in outcomes.

EBA LOOKS AT ASSET 

ENCUMBRANCE IN EU BANKS

On 30 September, the EBA published 

its first analysis of asset encumbrance 

among EU banking institutions. This 

preliminary analysis will provide 

important elements for EU supervisors 

to assess the sustainability of banks 

funding structures. It shows there is 

no indication of a general increase 

in the level of asset encumbrance 

over recent years across EU banking 

institutions. The report will be 

published on a yearly basis in the 

future, as data quality improves with 

the full establishment of reporting 

requirements for asset encumbrance, 

a key component of risk management 

policies and decision making 

processes in the EU banking sector.

BASEL COMMITTEE PUBLISHES 

FREQUENTLY ASKED QUESTIONS 

ON BASEL III MONITORING

On 29 September the Basel Committee 

published frequently asked questions 

on Basel III monitoring. The document 

provides answers to technical and 

interpretive questions raised by 

supervisors and banks during the 

Committee’s Basel III monitoring.

JOINT ASSOCIATIONS’ RESPONSE 

TO BCBS CONSULTATION ON IRRBB

On September 11, ISDA responded 

jointly with the other associations 

(Institute of International Finance 

(IIF), International Banking Federation 

(IBFed) and Global Financial Markets 

Association (GFMA)) to the Basel 

Committee on Banking Supervision 

(BCBS) consultation on interest rate 

risk in the banking book (IRRBB). The 

response reiterates these goals can be 

pursued within a Pillar 2 and Pillar 3 

framework. Given the nature of IRRBB, 

the industry does not believe that a 

Pillar 1 approach is appropriate.

JOINT ASSOCIATIONS’ RESPONSE 

TO BCBS CONSULTATION ON THE 

CVA REVIEW

On October 1, ISDA responded jointly 

with other associations (Global 

Financial Markets Association (GFMA) 

and the Institute of International 

Finance (IIF)) to the Basel Committee 

on Banking Supervision consultation 

on the review of the credit valuation 

adjustment (CVA) framework. 

In the response, the industry i) 

welcomes the BCBS decision to 

revisit the current CVA framework 

and to incorporate CVA into the 

revised market risk framework (i.e., 

within the Fundamental Review of 

the Trading Book); and ii) believes 

that the proposed framework is a 

step in the right direction towards 

achieving the BCBS goals of risk 

sensitivity and simplicity, subject 

to certain modifications. The 

response then provides a number of 

recommendations that, if considered 

together, will facilitate the swift 

and smooth finalisation of the CVA 

framework review.

EBA CONSULTS ON ITS 

BENCHMARK RATE UNDER THE 

MORTGAGE CREDIT DIRECTIVE

The EBA has published a Consultation 

Paper on its proposed benchmark rate 

under the Mortgage Credit Directive 

(MCD), which requires creditors to 

create two illustrative examples 

in the European Standardised 

Information Sheet (ESIS) for variable 

rate mortgages on the basis of a 

benchmark rate specified by the EBA. 

To that end, the EBA has developed 

a formula to calculate the rate and 

would now like to hear the views from 

consumer and industry stakeholders 

on the approach it is proposing. The 

consultation ran until 20 November 

2015.

EBA PUBLISHES CONSULTATION 

PAPER ON DRAFT GUIDELINES 

ON COMMUNICATION BETWEEN 

COMPETENT AUTHORITIES, 

STATUTORY AUDITOR(S) AND 

AUDIT FIRMS(S) 

Article 12(2) of Regulation (EU) No 

537/2014 on specific requirements 

regarding statutory audit of public-

interest entities (PIEs) includes the 

requirement that an effective dialogue 

shall be established between the 

competent authorities supervising 

credit institutions, on the one hand, 

and the statutory auditor(s) and the 

audit firm(s) carrying out the statutory 

audit of those institutions, on the 

other hand. 

The draft guidelines include seven 

principles and detailed guidance 

relating to the main elements of 

effective communication: the scope 

of information shared, the form of 
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communication, the participants in 

communication, the frequency and 

timing of communication and the 

communication between competent 

authorities and auditors collectively. 

The consultation runs until 21 January 

2016. A public hearing will take place 

at the EBA premises on 5 January 2016 

from 10:00 am to 12:00 pm.

EBA UPDATES LIST OF COMMON 

EQUITY TIER 1 (CET1) CAPITAL 

INSTRUMENTS

The EBA has published an updated 

list of capital instruments that 

Competent Supervisory Authorities 

(CAs) across the EU have classified as 

Common Equity Tier 1 (CET1). New 

CET1 instruments have been assessed 

and evaluated as compliant with the 

Capital Requirements Regulation 

(CRR). The list is updated on a regular 

basis. In this second update, two new 

CET1 instruments have been assessed 

and evaluated as compliant with the 

CRR.

ISDA / GFMA / IIF PUBLISH 

INDUSTRY FRTB QIS ANALYSIS

ISDA, GFMA and IIF ran a project 

to analyse the data submitted 

by 28 banks as part of the fourth 

Fundamental Review of the Trading 

Book (FRTB) quantitative impact study 

(QIS). The results show banks using 

the standardised approach will have 

to hold 4.2 times the total market risk 

capital banks hold today. This level 

is too high, if the policy objective 

remains to have the Standardised 

Approach as an alternative to 

modelled capital. The proposed 

standardised floors rules may further 

exacerbate changes in bank trading 

behaviours and market liquidity 

fragmentation that result from the 

non-risk-sensitive components of the 

framework.

 Insurance 

On the Domestic Front:
•  The Central Bank published: a policy 

note concerning the submission 

of information under Solvency 

II; a Policy Notice and Feedback 

Statement on Solvency II Fitness 

and Probity; the Intermediary Times 

and PII guidelines; the Solvency II 

newsletter; and additional National 

Specific Templates.

•  The Central Bank hosted a Solvency 

II breakfast briefing and released 

insurance statistics for 2014.

On the International Front: 
Items including the following:

•  EU and US insurance bodies restated 

their case for full inclusion of 

insurance in TTIP.

•  The European Commission adopted 

a proposed amendment to CDR 

which would introduce a tailored 

and favourable treatment for certain 

infrastructure investments.

•  EIOPA: reviewed methodology on 

ultimate forward rates; corrected 

errors in second set of Solvency 

II ITS and guidelines; published 

technical updates; and updated its 

2015/16 action plan for colleges of 

supervisors.

•  IAIS published a paper on 

conduct of business in inclusive 

insurance; higher loss absorbency 

requirements for G-SIIs; and a report 

on observance of the Insurance Core 

Principles.

•  Insurance Europe: launched an 

online data tool; restated its 

concerns about the financial 

transaction tax; and launched an 

awareness campaign on global 

warming.

•  International Forum published 

Principles of Funding for Insurance 

Guarantee Schemes.

Domestic
CENTRAL BANK POLICY NOTE - 

SUBMISSION OF INFORMATION 

UNDER SOLVENCY II 

On 29 October 2015, the Central 

Bank of Ireland (Central Bank) 

published a policy note on 

submission of information. This sets 

out requirements and guidance 

in relation to certain Central Bank 

discretions/options available under 

the Solvency II regime. An exemption 

from submission of certain quarterly 

reporting templates for (re)insurers 

with low and medium-low PRISM 

rating has been introduced for 2016. 

The exemption applies unless the 

Central Bank contacts the firm to 

confirm otherwise (the Central Bank 

intended to do so by 13 November 

2015). Other confirmations set out 

in the paper include that the Central 

Bank will not be requiring (for 

supervisory reports to be submitted to 

it) that currency and exchange rates, 

other than those used to prepare 

financial statements, must be utilised. 
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CENTRAL BANK ISSUES POLICY 

NOTICE AND FEEDBACK 

STATEMENT ON SOLVENCY II 

FITNESS AND PROBITY 

On 7 October 2015, the Central Bank 

published a policy notice outlining 

changes that will be made to the 

Fitness and Probity regime for all 

(re)insurers subject to Solvency II 

requirements. (Re)insurers must 

designate an individual to be 

responsible for key functions under 

Solvency II and (where required) 

submit Individual Questionnaires 

for approval in advance of 1 January 

2016. Prior to 1 January 2016, a new 

pre-approval controlled function 

(PCF) (Head of Actuarial Function) 

will be prescribed and the current 

roles of Chief Actuary and Signing 

Actuary will be removed from the 

list of PCFs. The Central Bank has 

also published a feedback statement 

on its recent consultation (CP92) on 

these issues.

CENTRAL BANK PUBLISHES 

INTERMEDIARY TIMES AND PII 

GUIDELINES

On 1 October 2015, the Central 

Bank published guidance on 

professional indemnity insurance 

(PII) requirements for intermediaries, 

including insurance intermediaries. 

The guidance addresses issues such 

as the need to ensure that PII policies 

do not limit the amount payable 

in relation to Ombudsman awards. 

The PII guidance is highlighted in 

the latest issue of the Central Bank’s 

Intermediary Times newsletter, which 

also emphasises (a) that firms should 

inform the Central Bank of change of 

company status under the Companies 

Act 2014 and (b) the potential 

impact of Solvency II on insurers’ 

relationships with intermediaries (e.g. 

regarding product development/

distribution). 

CENTRAL BANK PUBLISHES 

ADDITIONAL NATIONAL SPECIFIC 

TEMPLATES 

On 29 October 2015, the Central Bank 

published the remaining two of its 

Solvency II national specific templates 

(NSTs) (NST.01 and NST.02). These NSTs 

must be used for periodic reporting 

under Solvency II, and are available on 

the Central Bank’s website.

SOLVENCY II NEWSLETTER

On 29 October 2015, the Central 

Bank published the latest edition of 

its Solvency II Matters newsletter. 

In particular, this highlighted the 

areas the Central Bank is prioritising 

before Solvency II implementation. 

These include approval of internal 

model applications (formal approval 

can only be given once Solvency II 

has been transposed; notably, the 

Central Bank expects this in early 

November), issuing revised conditions 

of authorisation to (re)insurers, 

processing applications for new PCF 

roles and reviewing the guidance and 

requirements on its website. 

CENTRAL BANK RELEASES 2014 

INSURANCE STATISTICS

The Central Bank recently released 

its insurance statistics for 2014. The 

publication summarises information 

gathered from returns made to the 

Central Bank by insurers regarding 

business written during the year. 

The statistics include details of new 

business effected, including premiums 

written by insurers with head offices 

in Ireland (€5,391,880,000 in respect of 

Irish, and €24,989,944,000 in respect of 

foreign, risks).

CENTRAL BANK HOSTS SOLVENCY 

II BREAKFAST BRIEFING 

On 28 October 2015, the Central 

Bank hosted a breakfast briefing 

to discuss certain implications of 

Solvency II. Among other matters, the 

Central Bank explained (a) that the 

recent restructuring of the insurance 

directorate was driven by factors 

including Solvency II preparation and 

volumes of cross border business 

and (b) proposed changes to its 

PRISM (Probability Risk and Impact 

SysteM) framework (e.g. revised risk 

categories). 
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EU and International
INFRASTRUCTURE RISK IN THE 

SPOTLIGHT - AMENDMENT 

PROPOSED TO CDR 

On 30 September 2015, the European 

Commission adopted a proposed 

amendment to the Solvency II 

Commission Delegated Regulation 

((EU) 2015/35) (CDR). This must now 

be considered by the Council of the 

EU and the European Parliament. 

The proposed amendment would 

introduce tailored and favourable 

treatment for certain infrastructure 

investments (mainly infrastructure 

special purpose vehicles (SPVs)). 

Insurance Europe has commented 

that, while it welcomes the 

action taken, capital charges for 

such investments would remain 

disproportionate and diversification 

benefits achieved by such investments 

are not reflected. On 16 October 

2015, the European Commission 

requested further advice from the 

European Insurance and Occupational 

Pensions Authority (EIOPA). EIOPA 

will now consider possible inclusion 

of non-SPV infrastructure corporates 

in the infrastructure risk class which 

will benefit from the amendment to 

the CDR (and provide appropriate 

calibrations to be applied to them). 

EIOPA has been asked to deliver its 

advice prior to the end of January 

2016.

 

EIOPA CORRECTS ERRORS IN 

SECOND SET OF SOLVENCY II ITS 

AND GUIDELINES 

On the 23 October 2015, EIOPA 

published documentation correcting 

errors identified in its reports on 

implementing technical standards 

(ITS) on regular supervisory reporting 

and public disclosure and Guidelines 

on reporting for financial stability 

purposes and supervision of branches 

of third-country insurers. EIOPA’s 

amendments to the ITS’s have 

been submitted to the European 

Commission for incorporation.

EIOPA REVIEWS METHODOLOGY 

ON ULTIMATE FORWARD RATES

On 9 October 2015, the EIOPA 

published a press release announcing 

that the ultimate forward rates (UFRs) 

(used to calculate the risk-free interest 

rate term structures under Solvency 

II) will remain unchanged until at least 

the end of 2016. EIOPA is reviewing 

the methodology for deriving 

the UFRs and will launch a public 

consultation next year, with a view to 

reaching a decision on the outcome by 

September 2016.

INSURANCE EUROPE LAUNCHES 

ONLINE DATA TOOL

On 1 October 2015, Insurance Europe 

published an insight briefing on its 

new online date tool, ‘InsuranceData’. 

The tool is designed to facilitate access 

to current insurance data. The data 

relates to areas such as European 

insurance premiums, benefits 

and claims, investments made by 

European insurers and industry and 

country data. Data will be provided by 

Insurance Europe members and will be 

updated regularly. 

EU AND US INSURANCE BODIES 

RESTATE THEIR CASE FOR FULL 

INCLUSION OF INSURANCE IN TTIP

On 15 October 2015, Insurance 

Europe, the American Insurance 

Association and the American 

Council of Life Insurers (collectively, 

representing the insurance sectors in 

the US and the EU) jointly reiterated 

their support for the inclusion of 

insurance in the Transatlantic Trade 

and Investment Partnership (TTIP). 

The press release issued by those 

bodies calls for the 11th round of TTIP 

negotiations on 19 October 2015 to 

address this, with a view to opening 

markets for US/EU insurers and 

ensuring a healthy global insurance 

industry. 

IAIS PUBLISHES HIGHER LOSS 

ABSORBENCY REQUIREMENTS FOR 

G-SIIS

On 5 October 2015, the International 

Association of Insurance Supervisors 

(IAIS) released a paper describing 

the initial version of its higher loss 

absorbency (HLA) requirement for 

global systematically important 

insurers (G-SIIs). The IAIS intends that 

the HLA will be privately reported 

to group-wide supervisors by G-SIIs, 

commencing in 2016. Following 

implementation of the HLA (expected 

in 2019), G-SIIs will be expected 

to hold regulatory capital at least 

equal to the sum of the basic capital 

requirement (or BCR, developed in 

2014) and the HLA. 

EIOPA TECHNICAL UPDATES

EIOPA has recently released its 

monthly technical information on 

the symmetric adjustment of the 

equity capital charge for Solvency 

II and relevant risk free interest rate 

term structures to be applied by (re)

insurers in calculating their technical 

provisions. On 22 October 2015, EIOPA 

published updated information on 

its website in relation to the standard 

data point model and XBRL taxonomy 

design to be used in respect of 

Solvency II. 

INSURANCE EUROPE RESTATES 

CONCERNS ABOUT THE FINANCIAL 

TRANSACTION TAX

On 20 October 2015, Insurance 

Europe published a position paper 

re-emphasising its concerns about the 
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financial transaction tax proposed for 

11 EU Member States. Those concerns 

include that the tax would ultimately 

lead to increased consumer costs. The 

paper suggests limiting the proposals’ 

effect on the insurance industry, e.g. 

by means of exemptions for intra-

group transactions and derivatives 

used for risk mitigation. 

INSURANCE EUROPE LAUNCHES 

AWARENESS CAMPAIGN ON 

GLOBAL WARMING 

On 6 October 2015, Insurance Europe 

launched its “target two degrees” 

campaign, aimed at encouraging 

initiatives to limit global warming. 

Insurance Europe recognises this as 

important to the insurance sector due 

to challenges involved in providing 

cover, given the increased frequency/

severity of natural disasters. A petition 

will be presented to the UN chief 

negotiators ahead of the UN climate 

conference in Paris at the end of 2015.

UK PRA REPORT AND SPEECH ON 

THE EFFECT OF CLIMATE CHANGE 

ON INSURERS

The Prudential Regulation Authority 

in the UK (the PRA) recently issued a 

report on the effects on climate change 

on the UK insurance sector (coinciding 

with a speech given by Mark Carney, 

Governor of the Bank of England on 

the same issue). The report and speech 

identify three primary risks in this 

regard which present a potentially 

substantial challenge to insurers’ 

business models. These are physical 

risks (e.g. flood and storm), transition 

risks (i.e. due to a switch to a lower 

carbon economy) and liability risks. 

EIOPA UPDATES ITS 2015/16 

ACTION PLAN FOR COLLEGES OF 

SUPERVISORS

On 8 October 2015, EIOPA published 

an updated 2015/2016 action 

plan for colleges of supervisors. 

Unsurprisingly, the focus of the 

action plan is the implementation 

of Solvency II. Updates include 

acceleration of discussions on the 

extension of Solvency II group 

supervision to the sub-group level 

and a focus on discussion between 

colleges as to how EIOPA can ensure 

effective and secure information 

sharing between colleges.

ABI ISSUES STATEMENT OF 

GOOD PRACTICE IN RELATION TO 

CLUSTER POLICY WITHDRAWALS

On 14 October 2015, the Association 

of British Insurers (ABI) published 

a statement of good practice for 

insurance providers regarding cluster 

policies (i.e. investments split between 

life policies). The statement outlines (a) 

the way in which policyholders should 

be advised regarding withdrawal of 

sums from a cluster policy, and (b) 

certain intervention measures which 

should be taken in the context of 

surrenders, so as to avoid unintended 

tax consequences for the policyholder. 

The ABI also emphasises that staff 

(particularly those likely to receive 

withdrawal requests by telephone) 

should be suitably trained for this 

purpose. 

IAIS PAPER ON CONDUCT 

OF BUSINESS IN INCLUSIVE 

INSURANCE

On 13 October 2015, the IAIS 

published a revised draft paper on 

conduct of business in inclusive 

insurance (i.e. insurance products 

aimed at excluded or underserved 

markets/customers). The paper 

aims to provide an overview of (and 

promote regulators’ understanding 

of ) issues that affect fair treatment of 

customers in such markets. The paper 

outlines the features of the market, 

the life cycle of its products and makes 

recommendation on issues identified. 

INTERNATIONAL FORUM 

PUBLISHES PRINCIPLES OF 

FUNDING FOR INSURANCE 

GUARANTEE SCHEMES 

On 1 October 2015, the International 

Forum of Insurance Guarantee 

Schemes published a paper entitled 

Principles of Funding for an Insurance 

Guarantee Scheme (IGS) (dated August 

2015). The paper focuses on different 

methods of funding an IGS and factors 

to be taken into account in this regard 

(including basis for calculation of 

payments to the IGS, segregation and 

management of funds within the IGS 

and tax implications). 

IAIS PUBLISHES REPORT ON 

OBSERVANCE OF THE INSURANCE 

CORE PRINCIPLES

On 23 October 2015, the IAIS published 

the findings of its self-assessment and 

peer review of the Insurance Core 

Principles (ICP) 9 (Supervisory Review 

and Reporting), 10 (Preventative 

and Corrective Measures) and 11 

(Enforcement). This report assessed 

the observance of the ICPs by national 

supervisors. Key challenges identified, 

in the context of observing the ICPs, 

include a lack of supervisor powers/

flexibility to meet the object of the 

ICP; and the non-binding nature of the 

expectations (resulting in less effective 

enforcement).

FCA TO CONSULT ON COMPLAINTS 

DEADLINE FOR PPI

On 2 October 2015, the Financial 

Conduct Authority in the UK (FCA) 

announced that it intends to consult 

on the introduction of a two year 

deadline for the making of payment 

protection insurance (PPI) complaints 
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by consumers. Among other matters, 

the consultation paper will detail 

the FCA’s reasons for proposing the 

change. The FCA also intends to run a 

communications campaign to prompt 

consumers to complain in advance of 

the deadline (if ultimately imposed).

FOS OMBUDSMAN NEWS – LATEST 

EDITION PUBLISHED

On 20 October 2015, the UK Financial 

Ombudsman Service (FOS) published 

the latest edition of its Ombudsman 

News. Notably for the insurance 

industry, this contains case studies 

illustrating the FOS’ approach to the 

most common complaints relating 

to life insurance and critical illness 

cover. It also highlights that payment 

protection insurance accounted for 

58% of all complaints received by it in 

late 2015. 

FCA TO REVIEW CLIENT MONEY 

RULES FOR INTERMEDIARIES

On 2 October 2015, the FCA published 

an update confirming its intention to 

publish a policy statement on review 

of client money rules for insurance 

intermediaries. The publication date 

has yet to be confirmed.

IAIS AND IFSB PUBLISH FINAL 

DRAFT PAPER ON MICROTAKĀFUL

On 22 October 2015, the IAIS and 

the Islamic Financial Services Board 

(IFSB) published a joint final draft 

paper on Issues in Regulation and 

Supervision of Microtakāful (Islamic 

microinsurance). The paper aims to 

provide guidance on establishing 

an enabling environment for 

development of the sector. 

Among other matters, it considers 

microtakāful models, the overarching 

regulatory framework and challenges 

faced by providers of such cover and 

their regulators. 

LLOYD’S PUBLISH INFORMATION 

ON VALUATION OF LIABILITIES 

RULES FOR YEAR-END SOLVENCY 

Lloyd’s recently published a market 

bulletin, rules and additional 

information for managing agents and 

actuaries relating to the calculation 

of technical provisions and valuation 

of underwriting liabilities for solvency 

purposes for year end 31 December 

2015. The bulletin notes that the basis 

for valuation is largely unchanged 

when compared to the rules issued in 

September 2014.

 Investment 

 Firms 

On the Domestic Front:
•  The Central Bank issued a guidance 

note on EMIR Regulatory Return.

•  The Minister for Finance introduced 

the Investor Compensation Act 1998 

(Return of Investor Funds or Other 

Client Property) Regulations 2015.

•  ISDA published a response to the 

Department of Finance consultation 

on EMIR implementation.

•  ISDA Accounting Committee 

published a white paper on the 

Consideration of Accounting 

Analysis for CCP Recovery and 

Continuity Tools.

On the International Front: 
•  The FSB released a progress report 

on FX benchmark reforms.

•  ESMA published: guidelines on 

Alternative Performance Measures; 

a final report on draft technical 

standards on credit derivatives 

clearing obligation; a final report 

on the Possibility of Establishing 

One or More Mappings of Credit 

Ratings Published on the European 

Rating Platform; and a Q&A on 

implementation of EMIR.

•  ESMA sees progress in reform of EU 

credit rating industry.

Domestic
CENTRAL BANK ISSUES GUIDANCE 

NOTE ON EMIR REGULATORY 

RETURN

Following a review of trade repository 

data (as at 31 August 2015) a number 

of Non-Financial Counterparties (NFCs) 

were identified as having significant 

derivative positions. Trade repository 
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data was reviewed by each derivative 

class (Commodity, Credit, Currency, 

Equity and Interest Rate) and from this 

review, the most significant NFCs were 

selected (NFCs that have significant 

derivatives positions but are not 

classified as NFC+).

The Central Bank requires these NFCs 

to complete the ERR for the period 1 

January 2015 to 31 December 2015. 

Correspondence to the identified 

NFCS was issued on Wednesday 30 

September 2015. The completed ERR 

for 2015 is due for submission to the 

Central Bank by 29 January 2016. 

A soft copy of the ERR along with 

guidance on completing the return is 

available on the Central Bank website. 

RESPONSE TO DEPARTMENT OF 

FINANCE CONSULTATION ON EMIR 

IMPLEMENTATION

On 14 March, in cooperation with 

the Irish Debt Securities Association 

(IDSA), ISDA responded to the Irish 

Department of Finance consultation 

on Member State discretions in EMIR. 

The response highlights concerns 

about a number of aspects of Irish 

implementation indicated in the 

consultation paper. ISDA advises that 

it is imperative that in implementing 

EMIR fully and properly, the legislature 

does not impose obligations that go 

further than what is required by the 

Regulation itself, and that are in excess 

of what is being introduced in other 

EU jurisdictions. In this regard, ISDA 

points particularly to the proposals for:

•  a Statement of Compliance and 

Skilled Person’s report, which will 

place an unequal burden on an Irish 

NFC – compared to that of equivalent 

entities in other Member States;

•  a power of the Central Bank to give 

directions, including a direction 

“to take or refrain from taking or to 

prohibit actions, including entering 

into derivatives contracts”, which we 

consider an extraordinary power for 

the Central Bank to have in respect 

of entities that are not regulated 

financial services providers or their 

related undertakings, and which 

we believe would have a serious 

detrimental effect on the ability of 

Irish counterparties to confirm they 

have the capacity and power to 

enter into legally binding derivatives 

contracts; and

•  criminal sanctions for breach of 

EMIR, which we consider to be 

disproportionate and out of line 

with the sanctions regime in other 

Member States.

IDSA notes the position taken by 

the Department that all FX forward 

transactions with a settlement date 

beyond the spot date, even if entered 

into for commercial hedging purposes, 

are to be considered as within the 

definition of a derivative under EMIR. 

In its letter of 14 February 2014 ESMA 

publicly signalled that, if it was legally 

possible, NCAs should not apply EMIR 

to certain FX forwards and certain 

commodity forwards. IDSA requests 

that the Department of Finance and 

the Central Bank should provide public 

assurance that they will follow ESMA’s 

approach and not apply EMIR to such 

contracts.

ISDA ACCOUNTING COMMITTEE 

WHITE PAPER: CONSIDERATION 

OF ACCOUNTING ANALYSIS FOR 

CCP RECOVERY AND CONTINUITY 

TOOLS

Central counterparties (CCPs) are 

required to develop recovery plans 

and ensure they can maintain 

continuity of critical services in times 

of market stress. One threat to CCP 

viability is the default of one or more 

clearing member(s) (CM(s)). In January 

2015, ISDA proposed a recovery 

framework to address this specific 

threat. Among other things, ISDA 

contemplated a situation where a CCP 

may be able to auction most of the 

hedged portfolio of the defaulting 

CM(s), but the remainder of the 

portfolio attracts no bids and therefore 

creates open exposure for the CCP. 

To enable the CCP to extinguish this 

exposure, ISDA proposed that the 

CCP adopts rules permitting partial 

tear-up. Partial tear-up would permit 

a CCP to re-establish a matched book 

with respect to the remainder. ISDA 

has come up with a non-exhaustive 

list of partial tear-up structures. 

All structures assume that the CCP 

terminates identified positions 

at the last available price for that 

contract (i.e. at “fair-value”), and that 

partial tear-up is not a means of loss 

allocation but solely aimed at enabling 

the CCP to re-establish a matched 

book. The white paper sets out a 

number of factors to be considered 

by the CCP in assessing whether 

its partial tear-up regime could be 

construed to contravene the list of 

relevant accounting assumptions.

The paper aims to identify the 

potential accounting consequences 

of different CCP partial tear-up 

structures under US GAAP and IFRS. 

A preliminary examination indicates 

it is possible for a CCP to design and 

implement a partial tear-up regime 

that does not frustrate the accounting 

considerations outlined in section A of 

this paper.

MINISTER FOR FINANCE 

INTRODUCES INVESTOR 

COMPENSATION ACT 1998 

(RETURN OF INVESTOR FUNDS 

OR OTHER CLIENT PROPERTY) 

REGULATIONS 2015 

On 23 September the Minister for 

Finance introduced the Investor 
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Compensation Act 1998 (Return 

of Investor Funds or Other Client 

Property) Regulations 2015 which set 

out rules which will provide greater 

legal clarity following investment 

firm failures. The purpose of these 

rules is to improve the outcomes for 

investors in the recovery of their assets 

following such a failure.

EU and International
FSB RELEASES PROGRESS REPORT 

ON FX BENCHMARK REFORMS

On 1 October the Financial Stability 

Board (FSB) published a progress 

report on the implementation of its 

September 2014 recommendations 

for reforms to FX benchmarks. 

One of the principal aims of the 

recommendations of the FX 

benchmarks report was to reduce 

the incentive and opportunity for 

improper trading behaviour by market 

participants around the benchmark 

fixes. 

Overall there has been good progress 

in implementing many of the 

recommendations; however, in some 

cases progress has been mixed. The 

report re-emphasises that the FSB 

recommendations are intended to 

apply to all FX benchmarks, not just 

the WM/Reuters (WMR) 4pm London 

fix. Key points from the report:

•  Useful steps have been taken to 

reform the methodology of the 

widely used benchmark WM/Reuters 

(WMR) 4pm London fix, though 

there is scope for further progress 

on reforms in this area. Several 

central banks have also undertaken 

reviews of their processes for 

producing FX reference rates.

•  Recommendations to support more 

transparency in customer pricing 

for fixing transactions have seen 

good implementation among the 

largest market participants and for 

the most used benchmarks, but 

elsewhere there is scope for further 

improvement. Similarly, steps to 

separate dealers’ fixings business 

from other activities are being 

taken by the larger participants 

and in the most active markets, 

but again there is room for further 

implementation in other areas of 

the FX market. For the execution of 

benchmark transactions, industry-

led initiatives to promote greater 

use of independent netting and 

execution facilities are seeing 

welcome progress.

•  Work is underway to improve 

market conduct practices, both 

within individual firms and through 

market-wide initiatives, including 

the global effort to develop a single 

code of conduct for the FX market 

through the Bank for International 

Settlements (BIS) Markets 

Committee working group on FX 

markets.

•  While many index providers and 

end-users have increased their 

focus on the due diligence around 

FX benchmark use, there is scope 

for greater follow-through on 

this on the part of some market 

participants.

ESMA ISSUES GUIDELINES ON 

ALTERNATIVE PERFORMANCE 

MEASURES

ESMA has issued guidelines on 

Alternative Performance Measures 

(APM) for issuers, other than States, 

whose securities are admitted to 

trading on a regulated market and 

who are required to publish regulated 

information as defined by the 

Transparency Directive and persons 

responsible for the prospectus under 

article 6(1) of the Prospectus Directive. 

The guidelines are aimed at promoting 

the usefulness and transparency of 

APMs included in prospectuses or 

regulated information. Adherence 

to the guidelines will improve the 

comparability, reliability and/or 

comprehensibility of APMs. Issuers or 

persons responsible for the prospectus 

which comply with these guidelines 

will provide a faithful representation of 

the financial information disclosed to 

the market.

ESMA SEES PROGRESS IN REFORM 

OF EU CREDIT RATING INDUSTRY

ESMA has published two sets of 

Technical Advice and a Report on the 

regulation of credit rating agencies 

(CRAs) in the EU. These papers provide 

an overview of competition and give 

insight into the market dynamics 

of this industry. They also consider 

measures to provide stronger controls 

around credit ratings for structured 

finance instruments and to reduce 

reliance on credit ratings.

ESMA PUBLISHES FINAL REPORT 

ON DRAFT TECHNICAL STANDARDS 

ON CREDIT DERIVATIVES CLEARING 

OBLIGATION

EMIR requires ESMA to develop draft 

regulatory technical standards (RTS) 

in relation to the clearing obligation. 

ESMA consulted stakeholders with a 

discussion paper and four consultation 

papers. The final report incorporates 

the feedback received to the 

consultation on the CDS classes and 

explains the reasons for reflecting or 

not the stakeholders proposals to the 

draft RTS. It follows the same structure 

as the consultation paper.

Section 3 provides explanations 

on the procedural aspects of the 

clearing obligation. Section 4 provides 

clarifications on the structure of 

the classes of OTC credit derivatives 

that are proposed for the clearing 

obligation. Section 5 covers the 
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determination of the classes of 

OTC credit derivatives that should 

be subject to mandatory clearing. 

Section 6 presents the approach for 

the definition of the categories of 

counterparties, and the proposals 

related to the dates from which the 

clearing obligation should apply per 

category of counterparty. Section 

7 provides explanations on the 

approach considered for frontloading 

and the definition of the minimum 

remaining maturities of the contracts 

subject to it.

The final report is submitted to 

the European Commission for 

endorsement of the draft RTS 

presented in Annex III. From the 

date of submission the European 

Commission should take the decision 

whether to endorse the RTS within 

three months.

ESMA PUBLISHES FINAL 

REPORT ON THE POSSIBILITY OF 

ESTABLISHING ONE OR MORE 

MAPPINGS OF CREDIT RATINGS 

PUBLISHED ON THE EUROPEAN 

RATING PLATFORM

The report analyses the possibility, 

cost, and benefit of establishing one 

or more mappings for the European 

Rating Platform (ERP). The objective 

of a mapping is to assist the user 

in comparing ratings assigned by 

different credit rating agencies (CRAs) 

to the same entity or instrument. Three 

policy options are considered:

•  Mapping by harmonising existing 

rating scales;

•  Mapping by comparing ratings 

of different CRAs based on past 

performance;

•  Refraining from mapping and 

letting the ERP user carry out 

assessments independently based 

on available tools and data.

The report concludes that the first 

option is unlikely to yield the desired 

benefits, as harmonised rating scales 

would misrepresent credit ratings in 

light of different rating methodologies. 

Furthermore, the report concludes that 

the second option, can be carried out 

in several different ways with different 

outcomes depending on the applied 

assumptions and the specific parameters 

of comparison. However, one single way 

of mapping would not be appropriate 

for every rating user at every point in 

time. Based on experiences from other 

mapping exercises, option two is also 

likely to be costly.

Consequently, the report recommends 

that the European Commission takes 

no further action at this point in time 

and that a mapping is not carried 

out for the ERP. Instead, ESMA should 

focus on continually updating and 

improving the information, data and 

tools which ESMA makes available on 

CEREP and ERP (the third option), thus 

allowing users of credit ratings to carry 

out their own research and analysis 

adapted to their individual needs and 

interests.

ESMA PUBLISHES Q&A ON 

IMPLEMENTATION OF EMIR

On 1 October ESMA published a Q&A 

document on the implementation of 

EMIR with the purpose of promoting 

common supervisory approaches 

and practices in the application 

of EMIR. It provides responses to 

questions posed by the general public, 

market participants and competent 

authorities in relation to the practical 

application of EMIR. The content of 

the document is aimed at competent 

authorities under EMIR to ensure that 

in their supervisory activities their 

actions are converging along the 

lines of the responses adopted by 

ESMA. It should also help investors 

and other market participants by 

providing clarity on the requirements 

under EMIR. The first version of this 

document was published on 20 March 

2013, subsequent updates have 

been published on a regular basis. 

This document is expected to be 

updated and expanded as and when 

appropriate.
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 Funds 

On the Domestic Front:
•  The Central Bank published: new 

UCITS Regulations (along with new 

Guidance and the 7th edition of 

UCITS Q&A); the 16th edition of 

AIFMD Q&A; and the 1st edition of 

the Investor Money Regulations Q&A.

On the International Front: 
•  ESMA published a statement on the 

extension of the AIFMD passport to 

non-EU AIFMs

•  The Hedge Fund Standards Board 

published a memorandum on 

cyber-security for hedge fund 

managers.

•  The European Commission 

published a consultation on a 

review of the EuVECA Regulation 

and the EuSEF Regulation.

Domestic
NEW CENTRAL BANK UCITS 

REGULATIONS, GUIDANCE AND 

Q&A, AIFMD Q&A AND INVESTOR 

MONEY REGULATIONS Q&A 

The Central Bank published new 

Central Bank UCITS Regulations which 

will commence on 1 November 2015 

(Central Bank UCITS Regulations). 

The Central Bank UCITS Regulations 

supplement existing legislative 

requirements, in particular the 

European Communities (Undertakings 

for Collective Investment in Transferable 

Securities) Regulations 2011. For the 

most part, the rules in the Central Bank 

UCITS Regulations are the same as the 

conditions set out in the Central Bank’s 

UCITS Notices but a small number of 

policy changes are included. The Central 

Bank has also restructured its UCITS 

guidance to reflect the publication of 

the Central Bank UCITS Regulations.

The Central Bank issued a markets 

update on 5 October 2015 which 

includes:

•  The Central Bank UCITS Regulations.

•  The restructured UCITS guidance 

which reflects the publication of 

the Central Bank UCITS Regulations 

and will also come into effect on 1 

November 2015. The current UCITS 

guidance in the form of Guidance 

Notes) will remain on the Central 

Bank website until that date and will 

be removed thereafter.

•  UCITS Q&A Seventh Edition which 

reflects the introduction of the 

Central Bank UCITS Regulations 

2015.

•  Feedback statement on CP77 

(Consultation on publication of 

UCITS Rulebook). 

•  Feedback statement on CP84 

(Consultation on the adoption of 

ESMA’s revised guidelines on ETFs 

and other UCITS issues).

•  AIFMD Q&A Sixteenth Edition 

with new questions on Directed 

Brokerage, Board Composition and 

Non-material change. 

•  First edition of the Investor Money 

Regulations Q&A.

The Central Bank subsequently 

published an updated UCITS Q&A 

Eighth Edition which provides 

additional guidance with respect to 

the transitional provisions for the 

Central Bank UCITS Regulations. 

EU and International
AIFMD PASSPORT

On 13 October 2015, the European 

Securities and Markets Authority 

(ESMA) published a statement by 

Steven Maijoor, ESMA Chair, to the 

Economic and Monetary Affairs 

Committee (ECON) of the European 

Parliament on ESMA’s ongoing work 

on the extension of the passport 

under the Alternative Investment Fund 

Managers Directive (AIFMD) to non-EU 

alternative investment fund managers 

(AIFMs). ESMA will be working to 

complete its assessment of Hong 

Kong, Singapore and USA with a view 

to reaching a definitive conclusion 

on whether to extend the passport, 

begin to assess a second group of non-

EU jurisdictions: Australia, Canada, 

Japan, the Cayman Islands, the Isle 

of Man and Bermuda and establish 

the framework which will be required 

if the passport is extended to one 

or more non-EU countries. This will 

involve preparing for ESMA’s role in 

the functioning of the passporting 

system and strengthening supervisory 

co-operation.

CYBER-SECURITY FOR HEDGE 

FUND MANAGERS

On 17 September 2015, the Hedge 

Fund Standards Board (HFSB) 

published a memorandum on cyber-

security for hedge fund managers. 

The memo has been added to the 

HFSB “toolbox” materials, which 

complement its hedge fund standards. 

REVIEW OF THE EUVECA 

REGULATION AND THE EUSEF 

REGULATION

On 30 September 2015, the European 

Commission published a consultation 

on a review of the European Venture 

Capital Funds Regulation (EuVECA 

Regulation) and the European Social 

Entrepreneurship Funds Regulation 

(EuSEF Regulation). This is part of the 

CMU initiative and aims to review the 

current performance of the EuVECA 

Regulation and the EuSEF Regulation 

and to identify measures that could 

increase the use of the passports for 

EuVECAs and EuSEFs. CMU includes 

revision of the EuVECA Regulation 

and the EuSEF Regulation in the third 

quarter of 2016. 
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 Cross 
 Sectoral 

On the Domestic Front:
Items including the following:

•  The Government published its 

legislation programme for Autumn/

Winter 2015.

•  The Minister for Finance amended 

the Prospectus Regulations.

•  The Minister for Jobs, Enterprise and 

Innovation introduced the European 

Union (Traded Companies- 

Corporate Governance Statements) 

Regulations 2015.

•  The Central Bank: published 

guidelines on completing Trust 

or Company Service Provider 

Applications; and updated its 

Authorisation Application Process 

for Payment Institutions and 

Electronic Money Institutions.

•  The Department of Finance 

published a detailed review of 

the work of the Credit Union 

Restructuring Board (ReBo).

On the International Front: 
Items including the following:

•  The European Commission adopted 

an action plan to achieve a true 

single European Capital Markets 

Union.

•  The CJEU declared US Safe Harbour 

Invalid.

•  ESMA: published Technical Advice 

on competition, choice and conflicts 

of interest in the credit rating 

industry; published Technical Advice 

on reducing sole and mechanistic 

reliance on external credit ratings; 

prepares for entering into force of 

amended Transparency Directive; 

urged companies to improve 

quality of disclosures in financial 

statements; and set enforcement 

priorities for listed companies’ 2015 

financial statements.

•  The EBA is seeking legislative 

clarifications on mortgage lending 

value.

•  The European Commission 

published its Payment Services 

Directive FAQ.

•  The European Parliament adopted 

the European Commission proposal 

to create safer and more innovative 

European payments.

•  EBA, EIOPA and ESMA are consulting 

on anti-money laundering and 

countering the financing of 

terrorism.

•  The European Commission is 

consulting on impacts of the 

maximum remuneration ratio under 

CRD IV and overall efficiency of CRD 

IV remuneration rules.

Domestic
GOVERNMENT PUBLISHES ITS 

LEGISLATION PROGRAMME FOR 

AUTUMN/WINTER 2015 

Key Bills in respect of which 

heads have yet to be approved by 

Government include: 

•  Central Bank Consolidation Bill – 

This Bill will consolidate the body 

of legislation relating to the Central 

Bank into one statute. Not possible 

to indicate when publication is 

expected.

•  Data Sharing Bill – This Bill will allow 

specified public bodies to share 

specified data relating to businesses. 

Not possible to indicate when 

publication is expected.

• Consumer Rights Bill – This Bill will 

update and consolidate consumer 

rights legislation. Publication is 

expected in 2016.

FINANCIAL REPORTING COUNCIL 

REVISES FINANCIAL REPORTING 

STANDARDS FOR THE UK AND 

REPUBLIC OF IRELAND

With effect from 1 January 2015 the 

Financial Reporting Council (FRC) 

revised financial reporting standards 

for the UK and Republic of Ireland. 

The revision fundamentally reformed 

financial reporting, replacing the 

extant standards with five Financial 

Reporting Standards:

•  FRS 100 Application of Financial 

Reporting Requirements;

•  FRS 101 Reduced Disclosure 

Framework;

•  FRS 102 The Financial Reporting 

Standard applicable in the UK and 

Republic of Ireland;

•  FRS 103 Insurance Contracts; and

•  FRS 104 Interim Financial Reporting.

The FRC has also issued FRS 

105 – Financial Reporting 

Standard applicable to the Micro-

entities Regime to support the 

implementation of the new micro-

entities regime.

 

OFFICE OF THE DIRECTOR OF 

CORPORATE ENFORCEMENT 

ISSUES NOTICE ON PRINTING 

OF DIRECTORS’ NAMES ON 

LETTERHEAD

Section 151, Companies Act 2014 

requires that details of directors be 

printed on all business letters on or 

in which the company name appears. 

The details required are:

•  The present Christian name, or 

the initials thereof, and present 

surname; and

•  Any former Christian names and 

surnames; and

• The nationality, if not Irish

MINISTER FOR FINANCE AMENDS 

PROSPECTUS REGULATIONS

On 24 September the Minister for 

Finance approved the Prospectus 

(Directive 2003/71/EC) (Amendment) 



40  I C Q  M A G A Z I N E  l  W I N T E R  2 0 1 5

Regulations 2015. The Prospectus 

Regulations are amended to clarify 

that Article 24 is a standalone 

provision. Also effect is given to 

Directive 2014/51/EU (the Omnibus 

Directive) which seeks to, among 

other things, amend the Prospectus 

Directive to place an obligation upon 

the Central Bank of Ireland, to notify 

the competent authority of each 

host member state and the European 

Securities and Markets Authority 

of the final terms of an offer where 

these were not available in the base 

prospectus or in a supplement. 

CENTRAL BANK PUBLISHES 

GUIDELINES ON COMPLETING 

TRUST OR COMPANY SERVICE 

PROVIDER APPLICATIONS

Part 4 of the Criminal Justice (Money 

Laundering and Terrorist Financing) 

Act 2010 (CJA 2010) contains 

provisions requiring any person 

wishing to carry on the business of 

a TCSP to obtain an authorisation 

to do so. The Central Bank has 

published guidance in relation to 

the requirements for applying for 

authorisation as a Trust or Company 

Service Provider (TCSP) under the 

CJA 2010. In advance of making an 

application, each potential applicant 

must assess whether its proposed 

business model requires authorisation. 

Independent legal advice should be 

sought if in any doubt as to whether 

authorisation as a TCSP is required.

CENTRAL BANK UPDATES ITS 

AUTHORISATION APPLICATION 

PROCESS FOR PAYMENT 

INSTITUTIONS AND ELECTRONIC 

MONEY INSTITUTIONS

The Central Bank has introduced 

an updated application process for 

Payment Institutions and Electronic 

Money Institutions.

New application documentation and 

guidance notes are now available to 

provide greater clarity to applicants 

regarding the requirements of the 

application process and to increase 

the effectiveness and efficiency of the 

process. The content of the relevant 

pages on the Central Bank website 

has also been updated to enhance 

their transparency and usability by 

Payment Institution and Electronic 

Money Institution applicants in terms 

of facilitating a clear understanding of 

the various stages and timelines of the 

process. 

At all stages in the process, the 

applicant will be kept informed of the 

progress of its application and the 

next steps in the application process. 

Firms also now have the option of a 

pre-application meeting to discuss the 

application process and key areas that 

need to be addressed in any formal 

application.

PUBLICATION OF SECTION 43 

REVIEW OF THE CREDIT UNION 

RESTRUCTURING BOARD

The Minister for Finance welcomed 

the publication by his Department 

of a Report carried out under section 

43 of the Credit Union and Co-

Operation with Overseas Regulators 

Act 2012, providing a detailed 

review of the work of the Credit 

Union Restructuring Board – ReBo. 

The Minister established the Credit 

Union Restructuring Board – ReBo, 

on a time-bound basis to oversee 

and facilitate the credit union 

restructuring process. The final 

date for acceptance of any further 

restructuring is 31 March 2016.

Minister for Jobs, Enterprise and 

Innovation introduces European 

Union (Traded Companies- Corporate 

Governance Statements) Regulations 

2015

The Regulations amend section 1373 

of the Companies Act 2014 by the 

substitution of subsection (7). The 

amendment clarifies the duties of 

the statutory auditor regarding the 

corporate governance statement, 

where such a statement is prepared. 

The new subsection 7 provides 

that where a company prepares a 

corporate governance statement, 

the statutory auditors shall, in their 

report:

•  provide an opinion as to the 

consistency of information 

provided with statutory financial 

statements;

•  state whether they have identified 

material misstatements in the 

information given and, if so, give 

an indication of the nature of such 

misstatements, and

•  state whether the information 

required pursuant to subsections (2)

(a), (b), (e) and (f ) is contained in the 

company’s corporate governance 

statement.”

CCPC PUBLISHES ALTERNATIVE 

DISPUTE RESOLUTION ENTITY 

NOTIFICATIONS

On 1 October the Competition and 

Consumer Protection Commission 

(CCPC) published notification 

details for organisations that 

wish to be listed as an alternative 

dispute resolution (ADR) entities 

for consumers. ADR entities provide 

mechanisms that seek to solve 

disputes between consumers 

and traders out-of-court. The 

Commission will be responsible for 

assessing notifications to ensure that 

entities meet minimum standards 

as set out in the new regulations. It 

is voluntary for dispute resolution 

entities to be listed. For more details 

and the required notification form 

click here.
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EU and International
DEVELOPMENTS IN CAPITAL 

MARKETS UNION

On 30 September 2015, the 

Commission adopted an action 

plan setting out 20 key measures to 

achieve a true single market for capital 

in Europe following consultation 

in February. On the same day, and 

as part of the CMU Action Plan, the 

Commission also published a proposal 

for a securitisation regulation and 

a proposal for the amendment of 

the regulatory capital treatment 

for securitisations in the CRR. The 

Commission has also published a 

consultation paper on covered bonds, 

a consultation calling for evidence 

in relation to the EU Regulatory 

Framework for Financial Services 

and a consultation on the review 

of the European Venture Capital 

Funds (EUVECA) and European Social 

Entrepreneurship Funds (EUSEF) 

Regulations. The Commission also 

proposed legislation that will modify 

the Solvency II Delegated Regulation 

to create better incentives for insurers 

to invest in infrastructure projects.

ACTION PLAN

Under the Action Plan the Commission 

will take forward action in the 

following priority areas:

1.  Providing more funding choices 

for Europe’s businesses and SMEs 

by:

a.  Modernising the Prospectus 

Directive to make it less costly for 

businesses to raise funds publicly, 

reviewing regulatory barriers to 

small firms listing on equity and 

debt markets and support the listing 

activities of small firms through 

European advisory structures;

b.  Launching a package of measures 

to support venture capital and 

equity financing in the EU, including 

catalysing private investment using 

EU resources through pan-European 

funds-of-funds, regulatory reform, 

and the promotion of best practice 

on tax incentives;

c.  Promoting innovative forms of 

business financing such as crowd-

funding, private placement, and 

loan-originating funds while 

safeguarding investor protection 

and financial stability; and

d.  Exploring ways to build a pan-

European approach to better 

connect SMEs with a range of 

funding sources.

2.  Ensuring an appropriate 

regulatory environment for long 

term and sustainable investment 

and financing of Europe’s 

infrastructure by

a.  Swiftly revising Solvency II 

calibrations to better reflect 

the true risk of infrastructure 

investment, followed by a review 

of the treatment under the Capital 

Requirements Regulation for bank 

exposures to infrastructure; and

b.  Assessing the cumulative impact 

of previous regulatory reforms to 

ensure coherence and consistency, 

as part of the Commission’s 

initiative on Better Regulation and 

building on the work started in the 

European Parliament in 2013 on the 

coherence of EU financial services 

legislation.

3. I ncreasing investment and 

choices for retail and institutional 

investors by

a.  Looking at ways to boost choice and 
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competition in cross-border retail 

financial services and insurance 

through a Green Paper published 

later this year. It will also assess 

the regulatory framework for retail 

investment, looking particularly 

at improving transparency and 

the quality and availability of 

investment advice against the 

backdrop of increased on-line 

provision;

b.  Exploring ways to increase choices 

for retirement saving and build 

an EU market for personal private 

pensions which pension providers 

could opt for when offering private 

pensions across the EU; and

c.  Delivering an effective European 

fund passport that eliminates cross-

border fees and barriers to increase 

competition and consumer choice.

4.  Enhancing the capacity of banks 

to lend by:

a.  Revitalising simple, transparent 

and standardised European 

securitisations to free up capacity on 

banks’ balance sheets and provide 

access to investment opportunities 

for long-term investors;

b.  Exploring the possibility for all 

Member States to benefit from 

local credit unions to operate 

outside the scope of the EU’s capital 

requirements rules for banks;

c.  Assessing whether and how to 

build a pan-European covered bond 

framework, building on national 

regimes that work well, and explore 

the feasibility of similar funding 

tools for SME loans.

5.  Bringing down cross-border 

barriers and developing capital 

markets for all 28 Member States 

by

a.  Consulting on the key insolvency 

barriers and take forward a 

legislative initiative on business 

insolvency, addressing the most 

important barriers to the free flow 

of capital and building on national 

regimes that work well;

b.  Tackling uncertainty around 

securities ownership, and pursue 

improvements in the arrangements 

for clearing and settlement of cross-

border securities transactions;

c.  Promoting the development of 

capital markets in all 28 Member 

States, as part of the European 

Semester and by offering Member 

States tailored support to 

strengthen administrative capacity 

through the Commission’s Structural 

Reform Support Service;

d.  Working with the European 

Supervisory Authorities (ESAs) to 

develop and implement a strategy to 

strengthen supervisory convergence 

and identify areas where a more 

collective approach can improve the 

functioning of the single market for 

capital;

e.  Drawing on the forthcoming 

European Systemic Risk Board 

(ESRB) review and international 

work, to ensure that national 

and European macro-prudential 

authorities have the tools to react 

appropriately to developments in 

capital markets.

The Action Plan sets out the building 

blocks for putting a well-functioning 

and integrated Capital Markets Union, 

encompassing all Member States, in 

place by 2019. The Commission will 

assess achievements and re-assess 

priorities in 2017.

COMMISSION PROPOSAL FOR A 

SECURITISATION REGULATION

The Commission published its 

proposal for a Regulation laying down 

common rules on securitisation and 

creating a European framework for 

simple and transparent securitisation. 

The general objective of the initiative 

is to revive a safe securitisation market 

that will improve the financing of the 

EU economy. Specifically, this is to be 

achieved by distinguishing between 

simple, transparent and standardised 

securitisation (STS) products that 

can provide a sustainable funding 

channel for the EU economy on the 

one hand and more opaque and 

complex ones on the other. Secondly, 

the standardisation of processes and 

practises in securitisation markets 

as well as tackling regulatory 

inconsistencies will be pursued.

COMMISSION PROPOSAL FOR 

A REGULATION AMENDING THE 

REGULATORY CAPITAL TREATMENT 

FOR SECURITISATIONS IN THE CRR

The current securitisation framework 

in the CRR is essentially based on the 

standards developed by the Basel 

Committee on Banking Supervision 

(BCBS) more than a decade ago and 

these do not make any distinction 

between STS securitisations and 

other more complex and opaque 

transactions. The BCBS adopted 

a recommendation for a revised 

securitisation framework in December 

20143 (the Revised Basel Framework). 

The Revised Basel Framework 

does not currently provide for a 

more risk-sensitive treatment for 

STS securitisations. However the 

BCBS is currently working on the 

incorporation in the new framework 

of the STS criteria adopted jointly 

with the International Organisation 

of Securities Commission (IOSCO) on 

23 July 2015. No outcome is expected 

from this workstream before mid-2016.

In order to contribute to the 

overarching objectives of the 

Commission Proposal for a 

Securitisation Regulation of restarting 

securitisation markets on a more 

sustainable basis and making this 

a safe and efficient instrument for 
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funding and risk management, it is 

proposed to amend the regulatory 

capital requirements for securitisations 

in the CRR in order to:

•  implement the regulatory capital 

calculation approaches set out 

in the Revised Basel Framework 

(Articles 254 to 268); and

•  introduce a re-calibration for STS 

securitisations, consistent with 

the recommendation of the EBA 

(Articles 243, 260, 262, and 264).

This Regulation is to form a legislative 

package with the proposed 

Securitisation Regulation. The 

development of STS eligibility criteria 

would not be sufficient ‘per se’ to 

achieve the objective of reviving 

EU securitisation markets if not 

accompanied with a new prudential 

treatment, including in the area of 

capital requirements, better reflecting 

their specific features.

Capital requirements for positions 

in securitisation, including the more 

risk-sensitive treatment for STS 

securitisations, are set out in the 

proposal while eligibility criteria for 

STS securitisations, together with 

other cross-sectoral provisions, 

are contained in the Securitisation 

Regulation. These notably encompass 

all provisions on risk retention, due 

diligence and disclosure requirements, 

previously included in Part V of CRR. 

The same applies to some definitions 

originally included in Article 4 which 

are of general nature and therefore 

have been moved to the cross-sectoral 

legislative framework.

The proposal will be followed at a 

later stage by an amendment to the 

LCR Delegated Act in order to align 

it with the Securitisation Regulation. 

In particular the eligibility criteria for 

securitisations as Level 2B assets in 

Article 13 of the LCR Delegated Act 

will be amended to make it consistent 

with the general STS criteria as laid 

down in the Securitisation Regulation. 

Amendments of this Delegated Act 

could not be made at this time since 

they follow a different procedure 

and depend on the outcome of the 

legislative negotiations on this package.

COMMISSION CONSULTATION 

PAPER ON COVERED BONDS 

As part of the CMU project, the 

Commission has launched a 

Consultation Paper on covered bonds 

in the EU. The consultation is set 

against the backdrop of the challenges 

faced in relation to covered bonds 

during the financial crisis in the form 

of investor retrenchment to their 

domestic jurisdictions and spread 

widening. The European banking 

sector faced two major challenges:

•  fragmentation between credit 

institutions from “core and non-core 

countries”; and

•  difficulties to access liquidity which 

became available only against 

collateral either in private repo 

transactions, by issuing secured 

instruments such as covered bonds, 

or by pledging assets to central 

banks, and as a result of which a 

significant proportion of banks’ 

assets became encumbered.

Tackling fragmentation and market 

inefficiencies is at the core of the CMU 

project.

The Consultation Paper evaluates signs 

of weaknesses and vulnerabilities 

in national covered bond markets 

as a result of the crisis, with a view 

to assessing the convenience of a 

possible future integrated European 

covered bond framework that could 

help improve funding conditions 

throughout the Union and facilitate 

cross-border investment and issuance 

in Member States currently facing 

practical or legal challenges in the 

development of their covered bond 

markets.

The Consultation Paper presents two 

options:

•  voluntary convergence of Member 

States’ covered bond laws in 

accordance with non-legislative 

coordination measures such as 

targeted recommendations from 

the Commission; or

•  direct EU product legislation on 

covered bonds, which could seek to 

harmonise existing national laws or 

provide an alternative framework.

The Consultation Paper is intended to 

trigger a debate with stakeholders on 

the feasibility and potential merits of 

greater integration between covered 

bond laws. Replies must be submitted 

by 6 January 2016.

COMMISSION CONSULTATION 

CALLING FOR EVIDENCE IN 

RELATION TO THE EU REGULATORY 

FRAMEWORK FOR FINANCIAL 

SERVICES

The last six years have been a period 

of intensive rulemaking as part of an 

international drive to restore financial 

stability and public confidence in 

the financial system. Given the large 

amount of legislation put in place 

and the interactions between them, 

there is a need to understand their 

combined impact and whether 

they give rise to any unintended 

consequences. It is also important 

to reflect on whether there are 

unintended barriers to new market 

players and innovative businesses 

preventing them from entering 

markets and challenging incumbents.

Building on the work started in the 

European Parliament in 2013 to look 

at the coherence of EU financial 

services legislation, and in line with 

the European Parliament’s draft report, 

the purpose of this call for evidence is 
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to gather feedback on:

•  Rules affecting the ability of the 

economy to finance itself and grow;

• unnecessary regulatory burdens;

•  interactions, inconsistencies and 

gaps; and

•  rules giving rise to unintended 

consequences.

Evidence is not only sought on the 

impacts of the EU financial legislation 

but also on the impacts of national 

implementation (e.g. gold-plating) and 

enforcement. 

Replies must be submitted by 6 

January 2016. Following this call for 

evidence, Commission services will 

report on the main findings and next 

steps by mid-2016.

COMMISSION CONSULTATION ON 

THE REVIEW OF THE EUROPEAN 

VENTURE CAPITAL FUNDS 

(EUVECA) AND EUROPEAN SOCIAL 

ENTREPRENEURSHIP FUNDS 

(EUSEF) REGULATIONS

The CMU Action Plan confirms the 

Commission will take forward a 

comprehensive package to support 

venture capital and risk capital 

financing in the EU, including 

amending the EuVECA and EuSEF 

legislation. This consultation paper 

asks for detailed responses to a range 

of questions in order to take this work 

forward.

EU legislation has attempted to 

establish the regulatory conditions 

for a successful EU venture capital 

sector. The Regulation on European 

Venture Capital Funds (EuVECA) and 

the Regulation on European Social 

Entrepreneurship Fund (EuSEF), in 

particular, define the conditions under 

which these funds can be marketed 

to institutional and high net worth 

individuals across the EU. However, 

the EuVECA and EuSEF passports are 

currently available only to smaller 

fund operators managing asset 

portfolios below EUR 500 million. 

Changes to these regulations could 

enhance the effectiveness of the 

passports by, for example, allowing 

larger fund managers to establish 

and market EuVECA and EuSEF funds, 

reducing the investment threshold in 

order to attract more investors and 

expediting cross-border marketing 

and investment.

The objective of the consultation is 

to collect further information on the 

performance of the current legislation 

and identify measures the Commission 

could propose to increase take-up of 

the two new fundraising passports 

for venture capital and social 

entrepreneurship funds. Interested 

parties are invited to report on their 

experiences with the new passports 

and on potential obstacles to their 

take-up that can be addressed further 

by legislative or other means. In 

particular, this consultation invites 

interested parties to provide more 

detailed responses to the issues raised 

in the CMU consultation paper. 

Replies must be submitted by 6 

January 2016.

COMMISSION PROPOSAL TO 

MODIFY THE SOLVENCY II 

DELEGATED REGULATION

One of the goals of the CMU is to 

help mobilise capital in Europe and 

channel it to the infrastructure and 

long-term sustainable projects that 

Europe needs to create jobs. By 

amending the rules on how much 

capital insurance companies need to 

hold, the Commission is giving them 

incentives to invest for the long-term 

in infrastructure. 
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The Commission is proposing 

legislation that will modify the 

Solvency II Delegated Regulation to 

create better incentives for insurers 

to invest in infrastructure projects, in 

particular by reducing the amount 

of capital which insurers must hold 

against the debt and equity of 

qualifying infrastructure projects.

•  The amended Regulation introduces 

a new concept of ‘qualifying 

infrastructure investments’. Insurers 

will need to hold a lower level of 

capital against their investment 

in these infrastructure projects. 

‘Qualifying infrastructure investments’ 

will form a distinct asset category 

under Solvency II and will benefit from 

an appropriate risk calibration, lower 

than that which would otherwise 

apply. This will ultimately lead to a 

lower capital charge.

•  It allows investments in European 

Long-Term Investment Funds 

(ELTIFs) to benefit from lower 

capital charges under Solvency 

II. This brings them in line with 

investments in European Venture 

Capital Funds and European Social 

Entrepreneurship Funds, which 

benefit from the same equity 

capital charge as equities traded on 

regulated markets, lower than that 

for other equities.

•  It grants equities traded on 

multilateral trading facilities (MTFs) 

the same capital charge as equities 

traded on regulated markets. This 

ensures coherence with the new 

legislative framework applicable to 

these structures.

•  It extends the application of a 

transitional measure for equity 

investments to unlisted equities, 

so that insurers will not suddenly 

withdraw from equity investments. 

It also clarifies how insurers should 

apply the transitional measure to 

equities held in managed funds.

CJEU DECLARES SAFE HARBOUR 

INVALID

The Court of Justice of the European 

Union (CJEU) has declared that 

the Commission’s US Safe Harbour 

Decision 200/520 is invalid. This means 

that companies can no longer rely 

on Safe Harbour certification in order 

to legitimise the transfer of personal 

data from the EU to the US. Impacted 

companies will need to put alternative 

arrangements in place immediately to 

legitimise their transfers of personal 

data to the US, such as the Model 

Contractual Clauses or Binding 

Corporate Rules (BCRs). 

The decision also means that the 

Data Protection Commissioner (the 

DPC) must now examine and decide 

whether, pursuant to the Data 

Protection Directive 95/46/EC, transfer 

of the data of Facebook’s European 

subscribers to the US should be 

suspended on the ground that that 

country does not afford an adequate 

level of protection of personal data.

The CJEU’s decision will put further 

pressure on the EU-US to reach a 

speedy agreement on the reform of 

Safe Harbour. Negotiations have been 

stuck for some time on the European 

Commission’s recommendation 

that US authorities should only be 

allowed to access data covered by 

Safe Harbour to the extent that is 

strictly necessary or proportionate to 

the protection of national security. 

This effectively requires US authorities 

to restrict their electronic data 

surveillance practices. The CJEU’s 

decision today shows the importance 

of this revision being agreed to in 

order for the negotiations to move 

forward. For further information please 

click here. 

Following the landmark ruling the EU 

data protection authorities assembled 

in the Article 29 Working Party have 

discussed the first consequences to be 

drawn at European and national level. 

The Court’s judgment requires that 

any adequacy decision implies a broad 

analysis of the third country domestic 

laws and international commitments. 

Therefore, the Working Party is 

urgently calling on the Member States 

and the European institutions to 

open discussions with US authorities 

in order to find political, legal and 

technical solutions enabling data 

transfers to the territory of the United 

States that respect fundamental rights. 

In the meantime, the Working Party will 

continue its analysis on the impact of 

the CJEU judgment on other transfer 

tools. During this period, data protection 

authorities consider that Standard 

Contractual Clauses and Binding 

Corporate Rules can still be used. 

If by the end of January 2016, no 

appropriate solution is found with the 

US authorities and depending on the 

assessment of the transfer tools by 

the Working Party, EU data protection 

authorities are committed to take all 

necessary and appropriate actions, 

which may include coordinated 

enforcement actions.

 

2016 WORK PROGRAMME OF 

THE JOINT COMMITTEE OF 

THE EUROPEAN SUPERVISORY 

AUTHORITIES (ESAS)

On 5 October the Joint Committee 

of the ESAs published their work 

programme for 2016. 

Consumer Protection and Financial 

Innovation

The work on consumer protection and 

financial innovation will focus on the 

following:

a.  Developing draft Regulatory 

Technical Standards (RTS) in the area 

of disclosures for PRIIPs. The legal 

text foresees three RTS:
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•  on the content and presentation 

of the Key Information Document 

(KID);

•  on the revision and review of the 

KID; and

•  on timing of the delivery of the KID.

The publication of the final draft RTS is 

expected in the first half of 2016.

b.  In 2016 the Joint Committee will, 

where appropriate, develop policy 

recommendations based on the 

outcome of analysis of the benefits 

and risks in the automation in 

financial advice, including the 

responses to the joint Discussion 

Paper to be launched in the Autumn 

of 2015. The Joint Committee will 

assess, which, if any, regulatory and/

or supervisory measures which need 

to be taken.

c.  The Joint Committee will, in relation 

to the implementation by financial 

institutions of the Complaints-

Handling Guidelines that the three 

ESAs issued in their respective 

sectors in previous years, follow 

up with an overall aim to achieve a 

consistent standard of application 

across the EU.

d.  A new area of the financial 

innovation work will focus on the 

opportunities and challenges 

related to the use of “big data”, as 

well as personal data, by financial 

institutions to profile consumers, 

identify patterns of consumption and 

make targeted offers, which raises 

questions about firms, expected 

behaviours in order to comply with 

their overarching obligations. The 

topic aims to analyse the adequacy 

of sectoral regulatory frameworks 

and identify any regulatory and/or 

supervisory measures which may 

need to be taken.

Risk Assessment

Cross-sectoral risk analysis and 

assessment will continue to be one 

of the main areas of focus for the 

Joint Committee in 2016. The ESAs 

will continue to produce, in 2016, a 

Report on Risks and Vulnerabilities to 

the Council’s Economic and Financial 

Committee’s Financial Stability Table, 

in spring and in autumn, as part of 

their joint bi-annual reporting on 

micro-prudential analysis of cross-

sectoral developments. The analyses 

will highlight the assessments by the 

ESAs of key trends and vulnerabilities 

to financial stability and continue to 

include appropriate cross-referencing 

in the sectoral risk reports.

The ESAs will continue to develop 

suitable indicators for cross-sectoral 

financial risks, and to enhance 

their analytical approaches. In 

particular, the ESAs will improve their 

cooperation on evaluating financial 

market developments of mutual 

concern, including their contributions 

to the European System Risk Board.

Regulatory work

Securitisation: the ESAs will continue 

to monitor overall developments 

regarding the securitisation market in 

the EU.

Anti-Money Laundering (AML): The 

ESAs will continue their work to fulfil 

their mandates under the 4th AML 

Directive and AML Regulation. This will 

include:

•  guidelines on money laundering 

and terrorist financing risk factors 

and the application of enhanced 

and simplified customer due 

diligence;

•  guidelines on risk-based AML 

supervision;

•  Guidelines on the information 

on the payer or the payee 

accompanying a wire transfer;

•  draft RTS on central contact points 

for payment services providers and 

issuers of electronic money;

•  draft RTS on the measures the firms 

should take where a third country’s 

legislation prohibits the application 

of equivalent AML/CFT standards; 

and

•  A Joint Opinion on the money 

laundering/terrorist financing risks 

affecting the EU financial sector.

Financial Conglomerates: The ESAs will 

work on guidelines on supplementary 

supervision of mixed financial holding 

companies under the Financial 

Conglomerates Directive. Further, the 

ESAs will continue to update the list 

of identified Financial Conglomerates 

and publish it on their websites. 

The ESAs stand ready to assist the 

Commission with its possible review of 

the Financial Conglomerates Directive.

Finally, the Joint Assessment Team 

of the Joint Committee will continue 

to assess the compliance of the 

different initial margin models to the 

requirements of the draft joint RTS on 

EMIR and the BCBS-IOSCO framework, 

and to give some clarification on 

the supervisory expectations on the 

models to the developers.

Cooperation with EEA EFTA states

The ESAs will cooperate with the 

European Commission and EEA EFTA 

countries in finalising a solution 

allowing for implementation of the 

ESAs Regulations as well as financial 

sectoral legislation in EEA EFTA states.

CPMI ISSUES CONSULTATIVE 

REPORT ON CORRESPONDENT 

BANKING 

On 6 October the Committee on 

Payments and Market Infrastructures 

(CPMI) issued a consultative report on 

Correspondent banking (an essential 

component of the global payment 

system, especially for cross-border 

transactions). 

The CPMI consultative report provides 

some basic definitions, outlines the 

main types of correspondent banking 
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arrangement, summarises recent 

developments and touches on the 

underlying drivers. The report then 

reviews certain technical measures 

relating to (i) know-your-customer 

(KYC) utilities; (ii) increased use of 

the Legal Entity Identifier (LEI); (iii) 

information-sharing mechanisms; 

and (iv) improvements in payment 

messages. The report puts forward 

four recommendations for 

consideration by the industry and 

authorities.

The report seeks comments on the 

recommended technical measures by 

7 December 2015, to be sent to the 

CPMI secretariat.

OECD ADVISES CEOS AND 

GOVERNMENTS SHOULD TREAT 

DIGITAL SECURITY AS AN 

ECONOMIC RISK

On 1 October the OECD recommended 

that digital security risk should be 

treated as an economic rather than a 

technical issue, and should be part of an 

organisation’s overall risk management 

and decision-making, according to 

a new OECD Recommendation to 

member countries.

The OECD Recommendation on 

Digital Security Risk Management 

says that leaders and CEOs in the 

public and private sectors should take 

specific responsibility for the issue 

and integrate it into overall planning, 

rather than treating it solely as a 

technology matter. The OECD, whose 

last Recommendation on digital 

security was in 2002, offers eight 

principles to guide digital security 

risk management, including on the 

responsibility of different actors, co-

operation between stakeholders and 

the role of innovation. It recommends 

that countries adopt national plans to 

identify measures to prevent, detect, 

respond to and recover from digital 

security incidents.

FINANCIAL REPORTING COUNCIL 

PUBLISHES CONSULTATION PAPER 

ON PROPOSED REVISION OF 

AUDITING STANDARDS

On 29 September the Financial 

Reporting Council (FRC), as part of its 

ongoing work to enhance confidence 

in audit, has published a consultation 

on revisions to Ethical and Auditing 

Standards, the UK Corporate 

Governance Code and related 

Guidance on Audit Committees. The 

FRC is now consulting on proposals in 

connection with those elements which 

it considers should be introduced 

at the same time as the new EU 

Regulation and Directive on statutory 

audit (ARD) is implemented into the 

UK. 

NEW REPORT CALLS FOR 

MEASURES TO ENABLE PEOPLE 

TO WORK UNTIL THEY REACH THE 

PENSION AGE

A new report by the EU’s Social 

Protection Committee shows that EU’s 

pension systems can be expected to 

deliver adequate pensions to future 
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generations of retirees provided 

strong policies to enable workers 

to stay in jobs until they reach the 

statutory pension age are pursued. 

The report recommends that 

employment policies should provide 

more possibilities for older workers 

to stay longer in the labour market. 

However, pension systems must also 

provide protection for those who are 

unable to remain in the labour market 

long enough to build up sufficient 

pension entitlements.

ESMA PUBLISHES TECHNICAL 

ADVICE ON COMPETITION, CHOICE 

AND CONFLICTS OF INTEREST IN 

THE CREDIT RATING INDUSTRY

On 30 September ESMA published 

technical advice on competition, 

choice and conflicts of interest in the 

credit rating industry. 

The Technical Advice draws together 

ESMA’s reflections on how the 

objectives of the CRA Regulation 

are being achieved in practice. It 

also presents data submitted by 

credit rating agencies (CRAs) to 

ESMA’s Central Repository (the 

CEREP database) and the responses 

received to ESMA’s Call for Evidence on 

Competition, Choice and Conflicts of 

Interest in the CRA Industry which ran 

from 5 February 2015 until 31 March 

2015.

The Technical Advice concludes that 

the CRA Regulation already appears 

to have had a positive impact on the 

governance and operation of CRAs 

overall. However, it is important to 

wait and see how the markets develop 

in response to the implementation of 

the CRA Regulation before considering 

the adoption of further measures. 

This assessment should be revisited 

by ESMA within the next three to 

five years depending on changes 

in market dynamics. In light of the 

concerns raised in the Technical 

Advice about their effectiveness, ESMA 

will, in particular, keep the following 

provisions under review:

•  Article 6 and Annex I regarding 

conflicts of interest;

•  Article 6b regarding mandatory 

rotation;

•  Article 8d regarding the 

requirement to consider using CRAs 

with less than a 10% market share; 

and

•  Annex I Section B 3c regarding fees 

charged by CRAs for credit ratings 

and ancillary services.

ESMA PUBLISHES TECHNICAL 

ADVICE ON REDUCING SOLE AND 

MECHANISTIC RELIANCE ON 

EXTERNAL CREDIT RATINGS

On 30 September ESMA published 

technical advice on reducing sole 

and mechanistic reliance on external 

credit ratings. The Technical Advice 

provides a background to steps 

taken so far to reduce reliance on 

credit ratings by market participants, 

ESMA’s views in respect of the use of 

ratings across certain member states, 

the views of market participants 

on credit ratings and potential 

alternative indicators, the role of 

ratings within collateral assessment 

frameworks and some working 

examples of alternatives to credit 

ratings.

Although some steps have already 

been taken to mitigate reliance on 

ratings by financial market participants 

there still remain instances of 

references to ratings within national 

and EU sectoral legislation. In 

particular, CRR and Solvency II contain 

references to ratings in a number of 

critical areas, most notably capital 

requirement calculations. While these 

references remain, reducing reliance 

on ratings for these entities will remain 

challenging.

Outside of EU legislation it should 

be noted that credit ratings remain a 

factor within the collateral assessment 

frameworks of some central banks 

in the EU. Procedures reducing 

mechanistic reliance on ratings within 

these frameworks are a desirable 

objective.

It may not be practical to completely 

remove references to ratings within 

EU legislation and as such the focus 

of any future initiatives should be on 

the mitigation of mechanistic reliance 

on ratings rather than their removal 

altogether.

One particular set of alternative 

indicators that could be used to 

mitigate reliance on credit ratings 

are market-based indicators such as 
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information based on the pricing of 

fixed income securities and credit 

default swaps. For smaller market 

participants mitigation of reliance on 

a particular rating could be achieved 

by the publication of credit rating data 

on the forthcoming European Ratings 

Platform.

EBA SEEKS LEGISLATIVE 

CLARIFICATIONS ON MORTGAGE 

LENDING VALUE

The EBA has published an Opinion 

on mortgage lending value 

(MLV) addressed to the European 

Commission and related to the 

EBA’s mandate to deliver technical 

standards harmonising the concept 

of MLV in the Capital Requirements 

Regulation (CRR). The EBA raises 

concerns about the possible 

unintended consequence that 

a harmonised definition of MLV 

across the CRR might have on the 

EU covered bonds market. While 

stressing the importance of pan-EU 

harmonisation of the MLV concept, 

the EBA is of the opinion that the 

scope of application of the RTS on 

MLV should be limited to the credit 

risk area, the credit risk mitigation 

and the large exposure framework. 

Therefore, the EBA is advising the 

Commission to initiate appropriate 

legislative steps with a view to 

limiting the scope of these RTS on 

MLV.

In light of the concerns raised, the 

EBA called on the EU Commission to 

clarify the scope of the mandate laid 

down in the CRR so as to avoid these 

possible unintended implications, 

which could happen in the context of 

the work on the Capital Markets Union 

and a comprehensive review of EU-

covered bond frameworks. Until such 

clarification is provided, the EBA will 

not work further on its mandate.

PENSIONS AUTHORITY PUBLISHES 

SYNOPSIS OF RESPONSES TO 

CONSULTATION ON DRAFT 

CODES OF GOVERNANCE FOR DC 

SCHEMES

On 6 October 2015 the Pensions 

Authority published a synopsis of 

the main points made in submissions 

it received in response to its 

consultation paper on draft codes of 

governance for defined contribution 

schemes. 

The Authority received a total of 13 

written submissions in response to the 

consultation. The synopsis document 

reflects the main points made and a 

range of suggestions offered on how 

the draft codes could be improved. 

The next stage of this process will 

involve a detailed consideration of all 

of the points made which will further 

inform the Pension Authority’s views 

on the appropriate revisions to be 

made to the codes.

PAYMENT SERVICES DIRECTIVE FAQ

On 8 October the European 

Commission published its FAQ on the 

Payment Services Directive (PSD). 

EUROPEAN PARLIAMENT ADOPTS 

EUROPEAN COMMISSION 

PROPOSAL TO CREATE SAFER AND 

MORE INNOVATIVE EUROPEAN 

PAYMENTS

On 8 October the European 

Commission welcomed the adoption 

by the European Parliament of the 

revised Directive on Payment Services 

(PSD2). The new law, proposed by 

the European Commission in July 

2013, enhances consumer protection, 

promotes innovation and improves 

the security of payment services. 

PSD2 is the latest in a series of laws 

recently adopted by the EU in order 

to provide for modern, efficient 

and cheap payment services and to 

enhance protection for European 

consumers and businesses. Following 

the Parliament’s vote, the Directive 

will be formally adopted by the EU 

Council of Ministers in the near future. 

The Directive will then be published 

in the Official Journal of the EU. From 

that date, Member States will have 

two years to introduce the necessary 

changes in their national laws in order 

to comply with the new rules.

IFRIC PUBLISH DRAFT 

INTERPRETATION REGARDING 

FOREIGN CURRENCY 

TRANSACTIONS AND ADVANCE 

CONSIDERATION

The draft Interpretation has been 

published by the International 

Accounting Standards Board’s IFRS 

Interpretations Committee (‘the 

Interpretations Committee’).

The Interpretations Committee 

received a question about which 

exchange rate to use when reporting 

transactions that are denominated 

in a foreign currency in accordance 

with IAS 21 The Effects of Changes in 

Foreign Exchange Rates. The request 

described a circumstance in which a 

customer paid for goods or services by 

making a non-refundable payment in 

advance.

IAS 21 sets out requirements 

about which exchange rate to use 

when recording a foreign currency 

transaction on initial recognition in an 

entity’s functional currency. However, 

the Interpretations Committee 

observed some diversity in practice in 

circumstances in which consideration 

was received or paid in advance of 

the recognition of the related asset, 

expense or income.

Consequently, the Interpretations 

Committee developed the draft 

Interpretation. Comments to be 

received by 19 January 2016.
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FRC PROPOSES NEW GUIDANCE TO 

ENHANCE REPORTING ON RISKS 

AND THE GOING CONCERN BASIS 

OF ACCOUNTING

The Financial Reporting Council (FRC) 

has issued for consultation draft 

guidance on the assessment of and 

reporting on the going concern basis of 

accounting and solvency and liquidity 

risks. The guidance is intended to 

assist directors in applying the relevant 

requirements in accounting standards 

and company law, incorporating 

recent regulatory developments such 

as the introduction of new UK and 

Ireland GAAP and the Strategic Report. 

Comments and feedback on the FRC’s 

discussion paper are invited by 15 

January 2016.

EBA, EIOPA AND ESMA CONSULT 

ON ANTI-MONEY LAUNDERING 

AND COUNTERING THE FINANCING 

OF TERRORISM

The Joint Committee of the three 

European Supervisory Authorities 

(EBA, EIOPA and ESMA - ESAs) have 

launched a public consultation on 

two anti-money laundering and 

countering the financing of terrorism 

(AML/CFT) Guidelines. 

The consultation closes on 22 January 

2016. The ESAs will hold a public 

hearing on the draft Guidelines, which 

will take place at the EBA premises in 

London on 15 December 2015.

The Risk-Based Supervision Guidelines

The guidelines specify the 

characteristics of a risk-based 

approach to AML/CFT supervision and 

set out what competent authorities 

should do to ensure that their 

allocation of supervisory resources is 

commensurate to the level of money 

laundering and terrorist financing 

(ML/TF) risk associated with credit and 

financial institutions in their sector.

The Risk-Factors Guidelines

It provides guidance on the factors 

credit and financial institutions should 

consider when assessing the risk of 

ML and TF associated with individual 

business relationships, and on how 

they should adjust their customer due 

diligence measures as a result of that 

risk assessment. They also aim to help 

competent authorities assess whether 

the ML/TF risk assessment and 

management systems and controls of 

EU credit and financial institutions are 

adequate.

ESMA PREPARES FOR ENTERING 

INTO FORCE OF AMENDED 

TRANSPARENCY DIRECTIVE

The Transparency Directive (TD), 

which creates a common basis for 

disclosure and dissemination of 

regulated information to the markets 

on a regular and on-going basis, was 

amended in 2013 and enters into force 

on 26 November 2015. 

In order to promote the 

implementation and contribute to 

a harmonised EU application, ESMA 

has published the following four 

documents relating to the amended 

TD:

•   Updated Q&A on TD

•  New standard “Home Member State 

Disclosure form”

•  New standard form for the 

notification of major holdings

•  Re-published the indicative list of 

financial instruments subject to 

notification requirements as stand-

alone document

PUBLIC CONSULTATION 

ON IMPACTS OF MAXIMUM 

REMUNERATION RATIO UNDER CRD 

IV AND OVERALL EFFICIENCY OF 

CRD IV REMUNERATION RULES

The Commission is called upon to 

review and report on the application 

and the impact of the remuneration 

rules in CRD IV by 30 June 2016. The 

purpose of the consultation is firstly 

to obtain information and views 

from stakeholders on paragraph (b) 

of Article 161(2) CRD IV, namely on 

the possible impact of the Maximum 

Ratio Rule on: (i) competitiveness, 

(ii) financial stability, and (iii) staff 

in non-EEA countries. Secondly, it 

seeks stakeholders’ views on the 

overall efficiency of the remuneration 

provisions of CRD and CRR.

The responses will be taken into 

account in the Commission’s 

assessment and report required under 

Article 161(2) CRD, in parallel with 

information received from EBA, the 

results of an external study carried 

out for the Commission and other 

information available.

ESMA URGES COMPANIES 

TO IMPROVE QUALITY OF 

DISCLOSURES IN FINANCIAL 

STATEMENTS

ESMA has published a Public 

Statement on improving the quality 

of disclosures in financial statements 

following growing concern over their 

relevance. ESMA stresses the need for 

clear and concise disclosures which 

are company specific and to avoid 

boiler-plate templates, highlighting 

that the size of annual reports often 

makes it hard for users to identify key 

information.

ESMA encourages all parties involved 

in preparing financial statements to 

contribute to improving the quality of 

disclosures:

•  issuers should focus on preparing 

disclosures which are relevant and 

material, making them as specific 

and readable as possible;

•  auditors should encourage issuers 

to focus on materiality and entity-

specific information; and

•  European national enforcers 
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should promote best practice 

amongst issuers and reflect on their 

enforcement practices in the light of 

this statement.

European national enforcers will 

monitor and discuss progress on 

improvements to the quality of 

disclosures and reflect on their 

enforcement practices in the light of 

this statement.

ESMA SETS ENFORCEMENT 

PRIORITIES FOR LISTED 

COMPANIES’ 2015 FINANCIAL 

STATEMENTS

The Statement on Priorities identifies 

topics which ESMA, together with 

European national enforcers, see as 

key areas when they examine listed 

companies’ 2015 financial statements. 

The common enforcement priorities 

focus on recurring issues identified in 

the application of IFRS requirements 

and the current economic climate 

where it may pose challenges to 

issuers, in particular, the current 

interest rate environment, foreign 

exchange rate and country risks.

The common enforcement priorities 

encompass the following topics:

•  Impact of financial markets 

conditions on financial statements; 

ESMA urges listed companies and 

their auditors to pay particular 

attention to the current interest 

rate environment, country risk in 

relation to where their business is 

located and exposure to foreign 

exchange rates and high volatility 

for commodities.

•  Statement of cash flows and related 

disclosures: issuers should ensure 

the statement and disclosures are 

consistent with the other primary 

financial statements.

•  Fair value measurement and related 

disclosures: ESMA considers there 

is substantial room to improve 

measurement and disclosure related 

to non-financial assets and liabilities 

in particular.

IFRS PRACTICE STATEMENT: 

APPLICATION OF MATERIALITY TO 

FINANCIAL STATEMENTS

The objective of general purpose 

financial reporting is to provide 

financial information about the 

reporting entity that is useful to 

existing and potential investors, 

lenders and other creditors in making 

decisions about providing resources to 

the entity. General purpose financial 

statements are a type of general 

purpose financial report.

The aim of this Exposure Draft of the 

IFRS Practice Statement Application of 

Materiality to Financial Statements (the 

‘[draft] Practice Statement’) is to provide 

guidance to assist management in 

applying the concept of materiality to 

general purpose financial statements 

prepared in accordance with IFRS. 

Information is material, if omitting or 

misstating it could influence decisions 

that users make on the basis of financial 

information about a specific reporting 

entity.

The consultation is open for comment 

until 26 February 2016.

This bulletin first appeared in an 

A&L Goodbody publication on 

October 31st 2015. The contents 

of this bulletin are necessarily 

expressed in broad terms and 

limited to general information 

rather than detailed analyses or 

legal advice. Specialist professional 

advice should always be obtained 

to address legal and other issues 

arising in specific contexts. 
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